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want to raise an issue about the breadth of the claims in some games-
related patents because some of these claims seem to be too broad - which
might prevent others competitors from entering the market, basically. In
particular, I found a US patent owned by Namco which protects a method
for avoiding unnecessary wastage of time in video games. In other words,
this patent covered auxiliary games which players can enjoy while waiting
for the main game to be uploaded, which has given Namco the company
exclusive rights to putting minigames in loading screens. Well, because of
the fact that the claims in this patent are quite broad, some commentators
believe that this patent has discouraged, let's say, any type of interaction
from occurring during loading screens until the expiration of the patent in
2015. It has also been noted that it is because of this patent that for many
years, loading screens were so boring and static and that when the patent
expired, other video game publishers have become more creative with
the loading screens. So I think this is an example which teaches us that
it's dangerous to patent inventions with two broad claims in this sector,
because basically this may disincentive the development of further video
games.
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I LT— Yes, thank you. Teraharasan. I'm very interested specifically in
merchandising strategies in relation to which markets you trigger globally
for merchandising. Because I have a feeling that merchandising is more
done over here for video games than it is in the west. As an example we
have bought a Pokemon toy here for Enrico san’s daughter, which we
cannot get in Europe. So is there something specific about the Japanese
market for marketing which is why you trigger marketing first here? And
do you see, like, growing opportunities also in Western markets as well for
merchandising, which I would find great.
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Z—7<%w/\ Tl be very brief and aim to leave more time for my foreign
co-panelists. Actually, I just wanted to pick up briefly on what Professor
Ueno said on the lack of clear guidance between copyright piracy and
permissible fan art in Japan. Indeed, as a foreign observer, this absence
is interesting. If you look into other areas of IP law, Japan tends to have
a lot of guidelines and government guidance, for example when it comes
to trade secret misappropriation or other forms of unfair competition,
patents, designs, or trademarks. In all these areas, we see long guidebooks
published by the government. But in this particular area of copyright
law, there’s really nothing. And also from a foreign perspective, this is
indeed an interesting lack of guidance that the Japanese government is
permitting when it comes to fan art and copyright enforcement. I can
imagine that the spoilers that were mentioned earlier are an economically
harmful activity from the perspective of game companies that like to
promote successful games. At the same time, I also think they are a way
of a user commenting on the product based on using copyright protected

content, which does feel like a type of fair use. If you comment on a movie
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and that comment results in providing spoilers, that might be something
that has some resemblance of similarity here. At the very least, I think
that the legal analysis would yield different outcomes, depending on which
country one looks into.
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I L T— Thank you. I found the point very interesting with regards to
spoilers as well, of course that was something that I wasn't all to worried
about. I was also wondering with regards to spoilers as being do the
fans appreciate that as well if it's actually been done or not? Because

there’s one point in saying that the right order could go against this. But
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also we're talking about fan activities such as a community that plays
together. Is there some sort of sanctioning by the community itself? Sort
of like not in an IP sense, but sort of like in a shaming sense in the sense
that “you shouldn’t do that. We cast you out of our community if you do
that.” So this is the non enforcement points that I would raise. Another
point that I found interesting to see as well from the discussion in Japan,
from Tamura-san and Ueno-san was the discussion on guidelines. Because
then the question is of course again, I like to tap into this community
part that video games of course are subject to intellectual property but
of course as a cultural phenomenon should be obviously kind of like co
joint and obviously there is a lot of input win win situation, as you said.
To what extent do these guidelines actually are they too restrictive? Are
they more restrictive than exceptions or so forth actually permit and
so forth? They do bring clarity but I'm sometimes a bit wary about the
fact that they might be over prescriptive with this regard. But user is
always in a weaker position, I find at this point. As of to the European
scenario, to talk about one interesting point that relates to a fan activity
I don’'t know shall we talk about streaming video games already and. Is
the current implementation of the Digital Single Market Directive in the
European Union, of course, with the legendary Article 17, which tries to
regulate and gives liability to online service providers, of course, like the
YouTube or the Twitters. And there has been sort of like some fears as
well, whether those people that provide us on YouTube or on Twitch
sorry, I'm old, so I don't know Twitch very well. Whether they sort of like
what their activities are how they are supposed to be addressed because
there seems to be a lot of focus in Europe on this part of putting more

onus on intermediaries, on YouTube and so forth to regulate this as well.
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So a question that probably I would sort of bounce well to Teraharasan is
to what extent is that an opportunity to do in Japan as well? If you find
sort of like content you don'’t like, do you go to the streaming companies?
Sorry it was more a question than a comment, but I just found it very
interesting, the discussion here. Thank you.
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I LF— Oh yes. Do you if you find issues that you talked about harm
that would harm you, at least the interpretation was like that. Would you
go to internet service providers, to YouTube to sort of take down? Is that

something that you do in your practice as well in Japan.
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RF—F 47 Just wanted to give a comment. In relation to creations made
by fan fiction people. They are often copyrightable also because the level
of originality required in most jurisdictions is quite low. But are fan fiction
people interested in copyrighting their own creations? Not often. Take
fansub. What I read about fansub is that these people have developed
their own rules and social norms. They do translate original works from
Japanese to English, especially in the field of comics. Some scholars
have highlighted the fact that this is an example of IP negative space

where fansub people don’'t want to take legal action when their works
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are imitated. So I guess fan fiction people in general are not interested
in enforcing their copyright. Indeed, they do what they do because they
have passion and it is a pleasure for them to do that - they advance their
own culture. What about fan fiction people violating the moral rights of
the creators of the upstream work, for example video game developers? 1
think if the fan fiction works do prejudice the honor or reputation of the
author (e.g., by using the main videogame character in a pornographic
context), a legal action focusing on the violation of the moral right of
integrity may materialise. But to the best of my knowledge this has not
happened yet.
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I LT — 1 have my Japanese teacher Taka-sensei here, so I have to be,

Taka-sensei, thank you. I think that the situation is similar to the one in
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Japan. You get the guidelines as well. Yesterday I looked at the guidelines
from the N company and they pretty much prescribe the same points as
well. I mean, one point that I prematurely said earlier on was of course
the greater focus now in Europe on intermediaries, on the YouTube and
Twitches to sort of do that. But obviously the video game companies
would not enforce if you stay within those guidelines. There’s also equally
like a lot of appreciation as again, a similar win win situation. It's always
funny out a win win situation, of course, because video game companies
similarly see this as a promotion of their activities and it is a kind of like
almost like influencer marketing, you could say, for those companies. So
one thing to look at, of course, is, as I said, is the implementation of the
Digital Single Markets directive, the greater focus on intermediaries. But if
I would talk about that, I would waste the rest of the time. So T'll say that.
But it is an interesting development that is happening with this regard.
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RF—F 17 Just to add a reflection on Europe, we have a directive on
Orphan Works of 2012 which says that if after a diligent search has been
carried out and the copyright owner is not found, the orphan work can
get the status of orphan work across the whole EU and therefore can
be exploited digitally at EU level. I wonder whether in Japan there is a
similar obligation to carry out a diligent search before being able to exploit
the orphan work.
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Z—7 v /\v I would like to echo my colleagues, this has been a very
interesting workshop for me and I have been learning quite a bit. I
mentioned earlier that fair use might be a tool that might lead to other

conclusions when it comes to finding the balances between copyright

45



owners’ and copyright users’ interests. The translation seemed to indicate
Professor Ueno saying that the Japanese system is more flexible than
the US fair use regime. That seems a little bit misleading. I don’t think
the Japanese system is more flexible. I think it's more detailed and more
prescriptive. Just to make sure that there’s no misunderstanding caused
by translation here. In the beginning of the session, we heard some
comments about patents. Some of my co-panelists expressed the concern
that having too broad patent protection can stifle innovation and can lead
to a too powerful position of patent owners. So, looking a little bit back
in time, I recall that in 2018 we had a conference where a representative
from Sony was lamenting that the tightened standards for eligible subject
matter made it at least less predictable and in effect also harder to obtain
patent protection in the biggest market for game related innovation, i.e. in
the United States. And so if we think about patents, well, there has been
some developments that made it more difficult for innovators to obtain
broad protection. You mentioned that copyright is probably the most
important tool amongst the canon of IP rights for game producers. And
my sense has been, and continues to be, that in Japan copyright owners
tend to enjoy quite a good lobby, quite a good level of protection for a
number of reasons that I don't think we can go into today. If people are
concerned about finding the right balance, then focusing on copyright
is key, and I will be very happy to leave my colleagues to explore this
further. Thank you very much.
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I LT — Some words of thank you to the organizer, Imamura-san. Thank

you so much for organizing everything. It's great. And it's an honor to be
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here with my Japanese colleagues and to speak to you. What I found very
interesting about this conference is obviously this workshop is part of a
publication that we are seeking to do, a research handbook on interactive
entertainment law. And one chapter is on fan activities. And part of this
fruitful discussion will be filtering into the chapter that we're writing. So
I appreciate all the comments that we have very insightful. What I find
very interesting as well that albeit, as you know, learned kind of like rigid
ways of looking at exceptions, that a lot of fan activities are possible and
very creative indeed in comparison to what we have in the west have
to say that might be like, obviously part also from cultural differences
as well. That's something that we want to look at as well. But it's very
nice to see that most activities are done normally in conjunction with the
writer as possible to do that. One thing that sort of like I want to see is
what I find interesting with regards to fair use is the influence, at least
in some Western jurisdictions, of fundamental rights. Where we say, like,
should the discourse about a fan feature a character of a video game. It's
not just an IP, right, but it's also a cultural icon that people want to have
conversation with, that they want to make parody of and so forth. So
sometimes you will find certain users that the right holder may not be
too preferable with. And of course, the question is then to what extent do
legislators in courts allow this or not? So albeit the great and wonderful
activities that are possible there’s, of course might be useful to go back to
freedom of expression as well, to sort of create a balance. Because we've
had, of course, with my two predecessing speakers that lobbyists, of
course, have the lobbies and they do their job and it's fair and right that
they do that, but what is the lobby of the users?
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HRF—F 474 Thank you. I echo the words of thanks by Marc. It is an

honour to be here. And I just wanted to make a comment on fair use
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of copyrighted works in Europe. Because as you know, the fair dealing
exceptions in Europe are less broad than in the US, because in Europe we
have a closed list system of exceptions. Also such exceptions have been
interpreted narrowly by the Court of Justice of the European Union. So
I'm not sure whether, if there is a case on the use of video game works
by fan fiction people in Europe, there will be a finding of fair dealing by
a court because of the way these exceptions have often been interpreted
in Europe. Probably an exception which might be invoked is the pastiche
one which is mentioned in the EU Info Society directive of 2001 (article
5). Pastiche is different from the parody exception because in the case of
parody, you mock, you make fun of an existing work while in the case
of pastiche, you kind of praise the previous work instead. So I guess it
could accommodate scenarios where fan fiction people in Europe create
derivative works based on the upstream work, thus entering into a
dialogue with the latter. The pastiche exception might do that job, but we
are still waiting for some clarifications from judges in Europe.
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