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IOV - 7 7 —N=) HAEAY 2023 4F 7 FIZIRARA TS L7z 2 S0 & Wik ik,
L2 DOFRTH B0 H—EA [27) — ¥ AN F—igii~DOKRE DHF 72 7%
7 7't —F (The New U.S. Approach to the Clean Energy Transition)| T 1) .
D, [EREESOH 727 1M (The New Direction of U.S. Constitutional
Law)] THERS L5,
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(B ]
E—E 7)) — v A F RO
KEOHF 7277 70 —F
T Ty —n=0
B X
LA
L RO R B O B3
III. 7) — ¥ EEBUR D5 Y
IV, S A
V.
L&A

2022 SEOWE., & 2 S E 2 EEEORMRIL. KECABR 2 KEEBE %
HIET A EIIARTREZ LN T W23 LA L, 20E0#Db 1213, #FH#HS
EBELENR D720 OB R B % AT 5%, 2022 4.1 » 7 LI (Inflation
Reduction Act of 2022,IRA) % W L7z, )

IRA DEFEW 2FEIEOTRE V. aY VT4 VIR0 T 4 T4 - 7

(1) Sho Sato Professor of Law and Director of the Center for Law, Energy, and the
Environment at the University of California, Berkeley.

(2) Richard J. Lazarus, The Making of Environmental Law 194 (2" ed. 2023). Indeed,
Lazarus found “little about Congress’s conduct in the last thirty years to suggest it
will suddenly become a responsible environmental lawmaker anytime soon.” Id. at
349.

(3) Public Law 117-169 (2022), 136 Stat. 1915. For an overview of the provisions
of IRA, see Nicholas S. Bryner, The Once and Future Clean Air Act: Impacts of
the Inflation Reduction Act on EPA’s Regulatory Authority 33-37, https:/ssrn.com/
abstract=4421525.
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JU— 7" (Rhodium Group) |2 & % &, ZOFFEAWIL L TUK, [FHFEARTH /I
2,130 MV 7)) — YED Tb Nz, BT 4 7 A1k, [HdSFIHEEIMP
7207 —r 7y ud—O8EIET, FREEFHITEREL 125 %5 0 390 &

FMISEL, FRICEREBHRORESE L KB LEBEOREEICET L TnD ] L)k
HLTWD, 7)) =V I ANVF—AjE L EEOBRFEAOFEILHIEI 15 %1
DBLOE FVIEL, 51T, [e— KRy T7RED - L3I v ¥ 3 v H(zero
emission vehicles, ZEV) D X 5 7% 7 1) — U HATOBEARHE 0 B FIERMZE
DN L, B4R 32 %340 1,180 18 FIVIZE L 720 w9,

IRA DIENIC b EFESIE 2022 4E 11 A2 5 2023 4E 6 AT C A2 75 -
Jit 1 (Infrastructure Investment and Jobs Act, IIJA)(4) & 2022 4E CHIPS -
Bl (CHIPS and Science Act, CHIPS) (®) &9 2 o2t L 72, IRA,
175 - B JAIJA) L FZER%E (CHIPS) ® 3 D0t 7 ) — Y TRV F— 0
BACEHEOEGE®EZRMT LI LI b, 7)) — Y TANF—~OHIR (BIT) &
Wty 2 LT, NS OFFOEE % \/NEITNE TR,

NS OEEIL, EHERIEEE 25 L) % [BEE] Tldh v, BHHRICE

LY, PREEIC EBREZZITD . HHVITE R R L) §5 0 Tid%E

o TOMD NI, FHEELBHIEBEE LB CIAVF—RAHEEL X &
FTELDTHL, ZOTTA—FIL, (EROBROLELEEHET 5 dDTIE%
woL#L\_niE%&WAwhm% KT B AL, BRI A S Bl S

ENEAE \_wivﬁﬁu—yﬁ%&%ﬁ Bl EMAEDINDLZET, ED
E9BTIADT 4 — BNy 7 RAER L, HTEH L LY #R A JEBCE % -0
T EDTELDERED, B TEHTIE, HrikHsE LI oK E o SEBE O BEE
T B Bl M T Tu—F ik, BEOBE Y — VoOERICEE R IR I
M35, FIETIX, FELZOEBIIOWTHITT 5. BEIIRIL. Ihboik
HASKENZBI A2 ) — v ANV F— % RIGIIAT 2RI 5 L EZ TW b,
85 TILECUE, #rikns EPA L INBURF I L. Bl 08 U C & ) KRB 2 HELE]
Wx KT MR A LT 2 HEIZ OV TR L b,

(4) Public Law 117-58 (2021).
(5) 15 U.S.C. 4652, 4654, and 4656; Public Law 116-28.
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IL. KEDKIEBER DHE

B7z7e BOOMMERIL, HIMTHIL LobII TV, LA, INHDOEEE
13, EIREUT B L MBI OB HEEZ T RICKZLZSDTH ), TOIRTD
RIEST DI EHNTED, TITIREY, B OBHOBEEIC O VTR L,
ZOBIIMNOBEEDR) A DVWTERET %,

A, SREEHEH (C3E T B EFBAR

PRFEPEHIIRT T 2 ME B ORI, T 12 Massachusetts v. EPA®) |ZH13¥
bo BRENREHIL. WERRENTET G KREH YR ILEO KRB YL 5%
B L) HRET L7ze FEHFE. EPA L. EERE S AP 23 A B o fiHe
Rt % G2 & 53 (endanger) & IERICFRE L. Hllo L HZHE WL, Z
Dtk EPAIIZTTHEII D72 2 HHIEIEZ G L2, 22 TR, WO DEEL
HERIZDOWTORGHT 2, (7

112, EPAIRKSIEEE 2025120 L D&, HHEOHPER T ABMIME L B ET
BHERRZ B L72o KRENZ BT 2t HEM 7 A OB R M & 2 AU, JIUIE
Bl —hTho 72O A NTHHEG 2O, 2017 4205 2025 1T TE SIS
L WEEE R EE L. 2048 b o RFEF L 2 LT A AR o720 M T Y TH
Hid, 2024 FELIREIC T8 ST HEBAIEE 2 BT 5 2 & T, 2O Ak
BB &)

212, EPA L, BEI R LOHBOFELEESEEFT IS T 58T 0F
BElZ BT, FEFIRFPLENEE ZRE S 5 2 &2 ®BMHT 72, Utility Air
Regulatory Group v. EPA0O) 1235\ T, ARERSRIE. HERMOBRMED

(6) 549 U.S 497 (2007).

(7) Among other important initiatives were Department of Energy rules covering
energy efficiency and rules by EPA and the Interior Department restricting
methane emissions. Lazarus, supra note, at 242-243.

(8) See Lazarus, supra note 2, at 242.

(9) See id. for more about the Obama standards. On the Trump rollback, see Jason
Bordoff, Joshua Linn, and Akos Losz, Making Sense of the Trump Administration’s
Fuel Economy Standard Rollback (April 2018), https:/media.rff.org/documents/
RFF-Rpt-Bordoff-Linn-Losz.pdf.

(10) 573 U.S. 302 (2014). Lazarus views this ruling as a warning sign for later the
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P AL 29012 [E% % (major) ] FEHRIZEES T 213 & A EOFHPERIRIC
B SND ZOBEME AR L HIR L7245, MOEE L HRYE & b WiRER R
7' A (Greenhouse gas, GHG) # HEHE 3 2 HEREICH LT, COEFEZEHT 2 2
EIXTERWESHWTL 720

55312, EPAIZ, R&UKEE 11152 A L <. BFOREESEERD S Oz
WA A % B B 72 2 Mg % SE L7z 111 (b) 2 A LT, EPAIZ ¥,
PO N A B L OCHIRKIIFEEID S O e FEHEL = TR 2 BHME % 3% L7z,
TOfk. EPAIX, TNETELEALMHAL2Z L D% - 72 KKAFEE 111 (d)
£V IZHA D720 111 (b) Gl b E D EFHPELIED 7 7 T — 125§ 5 Heite
# EPADSRET 5 &, 111(d) §I2b & D XA EI2 5 O & (125w TN
WX L CERT B4R A EPAICE 2 52 812k 5,

FMOPEHBENL. 2O MOBEF O TH T [+45 12 FEHE & 17z (adequately
demonstrated)] ¥ B & [#E#E A 7% PE LA 2 2 7 A (system of continuous
emission reduction)| X EFEINL, FOEROUEREIEIZL LTV T VS
B TH L. EELMEX, [V A7 L4 (system)| &) HFEOHTSH L. [~
AT L] Lk FEORBEINOM KO AL GEL O, Tk b, MoOE LK
EED. LVEROY AT A% Op. BAMIZIE, EPA L, M6 LT
BELANVF—OFHEZMPLT I L2 RBEMNT LI ENTEE0h,

FNTEMENL [V AT L) OFMEEILL &6 2, BEALABRE,»S S FSF R
IARVFE—PF BERKRBIZ Y 7 b S BRHEE SO TR L 72,12 |+ 5
YTBME, ANTBMEE FOTIC, [V AT A B5EE L, 13 A CHEHREIRK
MTELZVE L7

West Virginia v. EPAU3) 128\ T, SRERERIE. T/ 3 EHEOBHNILKE

Supreme Court’s later ruling against the Obama Administration’s regulation of
greenhouse gas emissions from existing power plants. Lazarus, supra note 2, at
250-251.

(11) 42 U.S.C. § 7411 (d).

(12) See Lazarus, supra note 2, at 243.

(13) 142 S. Ct. 2587 (2022). The major questions doctrine is controversial among
scholars. See Louis J. Capozzi III, The Past and Future of the Major Questions
Doctrine, 84 Ohio St. L.J. 191, 194 (2023); Jody Freeman, Matthew C. Stephenson,
The Anti-Democratic Major Questions Doctrine, 2022 Sup. Ct. Rev. 1 (2022); Mila

211



EHERE 96 % 2 - 3 A ff 5

DEJFEOWRZ REZ) LT500THY ., [EE4 (FER%) ME GER) o
(major questions doctrine) ] \ZE T2 L HIlT L7z, T OEEIL, EHEEOR
BRI 2 HERR 722 LICBURABRO CHEARZEES 525 X 9 2 HBIERZHIRL X5
ETHIDTHL, L, GRERERII N 7 ¥ THHEOIRE IR T Tu—F
EFRET N TV BT O EPA ICHi 72 B o #E 2 kRS 5 L9 1I0F R
720 EPAZ, (BoHEMIE & BRI FEEFTH S OHEE 2 Bl 2R 2 5.2 51
Thb IS FERICHISET 52 LIlk > 72,

WIEHF OFBEEBHHIL, —FEATHE T L VIENELTHD ., Bib
MR, AREREHD T ETEMGI > TETVWE, MW FENRT L
12y % OIMHZ OB A4, FEBEHHEHIL D720 DRG0 Mm%
HEDHTE, TRHEDMNC L RN, KED 7 ) — > - 24 ) F—EFIDRIRKIC
KECEBL, IRAIZEZIWROBEEIERZ 720 WRIT, T LA2FIHOHELY KA
IZOWTHELET 5,

B. MOSE - 7 —> T XV F¥—BR

M2 ) — 2 TANVF—BORIZIZ, Bx BTRESS 2. % OMTFEAETRET ROV
F— . K— 1 7 # Vi (renewable portfolio standards, RPS) ##H L TH
0. HEENXHPERST 2ENO—EEEEXHETRI AV —FE»LHET L
CEERFHEMNT VL, BOSHICHETRI AL X —OBA % il 5 2 & T,
RPS 13 KB Rl = 4V F— D RFE A L T 2,090 7 ) 73 V=7 Mo
RPS 122030 4E12 50 % D HE#IBIF T 5,10 Z s osEifix, MHIZ Lk > THE
i, BIRRRLH AT 3V F— SN B BEOME L LD R 2 > Tnb (N
. 29 RPS 2 EDTH Y, E5I28MAHIEMRIEELH T IO LV HIES

Sohoni, The Major Questions Quartet, 136 Harv. L. Rev. 262 (2022)

(14) Trump had staked out a position as an adamant climate denier and took office
promising to nearly eliminate EPA, pledged to restore the nation’s coal industry.
See Lazarus, supra note 2, at 263-267.

(15) Nat’l Renewable Energy Lab., Renewable Portfolio Standards (Mar. 21, 2020),
https://www.nrel.gov/state-local-tribal/basics-portfolio-standards.html.

(16) Cal. Pub. Utility Comm’n, Renewable Portfolio Standard (RPS) Program, https://
WWW.cpuc.ca.gov/rps/.

(17) S.B. 350, 2015-16 Leg. Reg. Sess. (Cal. 2016), codified at Cal. Health & Safety
Code § 44258.5 et seq.
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EHTV5S,08) 25 |1220194FF TIZ, 20DHA v b - ¥ - T3y g Vi
FCHIBR 72 &A1 & 2> OSBRI HAE 2 FRIRL . 26 DIHNAYMA & 20D L 4 )L F — %) 31l
TO7 T ARER L. AT S 20 OMIRETE 2B ) MLA TV D, (19
AT A NZTHIE, REEBOMIGICB W CEEN 2 EH R CE
720 CO BRI RBERNICESE ST H ) 7+ V7O E ) 13, 1988 424
EENTHY 7+ V= TINREMES A HE: (4 X + 1) —,GHG emission
inventory) DFHLIZM 5, (21 2002 41213, HETHLD S0 CO2 HEHHI % # B
\F B R 58 L 720 (32) 2006 412 Arnold Schwarzenegger 1%, #1V 7 4 )V
=7 IHHERIRRE LS 1k GEE AB32(23) L3N %, California Global Warming
Solutions Act) IZF& L. #1) 7 4 L= 7 Mt 2020 £ F TIZ 1990 FEL NV F T
PR m 2 HIE T 5 2 L 2 BT 720 ) 74 V= TIHIEZ DO, 2030 F128 5
WK LWAERRE L. A T4 V=THOFYy 7 -7 F- =K. 71
7T AE RERRTAPHEO FREMNEERTHRET LD TH LD, PHHEIT]
777 s, BHEHEO LR (¥ v v 7 (cap)) X EL. » 55 LOIEE
-E A BN T AR & ZENTT CTHG [ CE 2T ([ F L — F (trade))) Z5%1T 5
boTHb, (24

(18) Id.

(19) See Sharmila L. Murthy, States and Cities as “Norm Sustainers”: A Role for
Subnational Actors in the Paris Agreement on Climate Change, 37 Va. Env. L.J. 1,
19, 21, 23 (2019).

(20) See Danial A. Mazmanian, John L. Jurewitz, and Hal T. Nelson, State Leadership
in U.S. Climate Change and Energy Policy: The California Experience, 29 J. Env. &
Dev't 51, 69 (2019) (calling California “a first mover among U.S. states in seeking
to comprehensively control GHG emissions”).

(21) A.B. 4420, 1987-88 Leg. Reg. Sess. (Cal. 1988).

(22) See Michael R. Peevey & Dianne O. Wittenberg, California Goes Green, A
Roadmap to Climate Leadership 106-09 (2017).

(23) A.B. 32, 2005-2006 Leg. Reg. Session (Cal. 2006), codified at Cal. Health & Safety
Code § 38500 et seq.

(24) Detailed information about the program can be found on the California Air
Resources Board’s website, Cal. Env’t Protection Agency, Air Res. Board, https:/
ww2.arb.ca.gov/sites/default/files/classic//cc/capandtrade/guidance/cap-trade_overview.
pdf. Elsewhere in the United States, the Regional Greenhouse Gas Initiative
(RGGI) created a multistate trading system for power plant emissions with the
goal of achieving a 10 percent reduction by 2019. In 2013, the previous cap
was lowered to 91 million tons of carbon, down from 165 million tons, requiring

213



EHERE 96 % 2 - 3 A ff 5

MOB Y FAIGZ ZEETIMEL T b, BlZIE. IV 7 IHIE 2050 F12 5%
ZYXUOBNEFOZ LM H L T U TARMFICYE L TH 5 2018 43K
FCOMIC, A 7+ VTR =2 —T— 2 HEEL 6 ODOHIDS, 2050 4 F 7=
WEZENLHE CICHENRI AN T —F 23 —R 7)) —0EHD 100 % % FE
Y2 EVIMENIOH20H%E L7, 7 v b HlIE, 2025 4F F TI2A K
¥, 2030 4EF TICH— Ry =a— I VAREEM. 2050 4£F CIIHAETRET
PV F—100 % L) BIEEZ BT T2, 2020224, <HF 12—+t v v INIdeE
FRDBELEOGE RIS 2HECD 2R L, TABLOT 1 —EVHED
FHTEE 2035 1215 E L — 0 BIGHEARIRAT A OFBlm e L3562 &
R L7 COBAE, 18D E 7TV b ah', BFaEE T IdnEHI LI
FRAL i HE I R ER O WIR % E D T 56 (29

AL AV F =% BT 2O AZBARIIC) RT V7205, RTINS
BULFATNRELALF DR FERICMHET 5,09 7 X 2320 EHTH
bo TH I AMIAMAEERD R DL VNEZN, BAOEETHHEICFyN—T ¥
T, EWREDEERD 45D L ZEEL TV 5, CUIRA DT 2 LATA 5.
T ¥ AN O R EME S EIL. KGesEE LRI 5EE 2 R B I KR 2 80T 5 &

more substantial reductions in emissions. The cap is set to decline by 2.5 percent
annually, with a further goal of reducing emissions 30 percent below 2020 levels
by 2030. Regional Greenhouse Gas Initiative, The Regional Greenhouse Gas
Initiative, https:/www.rggi.org/.

(25) Elizabeth Dunbar, Minnesota pledges 100 percent carbon-free energy. Is it possible?,
MPR News (Mar. 7, 2019), https://www.mprnews.org/story/2019/03/07/minnesota-
pledges-100-percent-carbon-free-energy-is-it-possible.

(26) Catherine Morehouse, Washington Clean Energy Proposal Would Phase Out Coal by
2025, Utility Dive (Dec. 11, 2018), https://www.utilitydive.com/news/washington-
clean-energy-proposal-would-phase-out-coal-by-2025/544047/.

(27) An Act Driving Clean Energy and Offshore Wind, 2022 Massachusetts Session
Laws ch. 179, https:/malegislature.gov/Laws/SessionLaws/Acts/2022/Chapter179.

(28) Allyson Chiu, Massachusetts Just Passed a Massive Climate and Clean Energy
Bill, Wash. Post. (Aug. 11, 2022), https://www.washingtonpost.com/climate-solutions/
2022/08/11/massachusetts-climate-clean-energy-bill-charlie-baker.

(29) Clean Energy States Alliance, Table of 100 % Clean Energy States, https:/www.
cesa.org/projects/100-clean-energy-collaborative/guide/table-of-100-clean-energy-
states/. These jurisdictions contain half of the U.S. population.

(30) Attitudes toward climate change diverge from those toward renewable energy.

(31) https://www.eia.gov/state/sid=TX.
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3 EHE LTz, 32)

IIL. 7)) — > EEBRDOES

IR, REBERREF AT 287 e BH E B0 5 EEE F2WMRTECY
T, L Ly BEHTHERARZZEHIC, A3 2022 405 2023 20T T, B
57T U—FhEDLIODEELREHEL R L, KETIE, ZNoogfHL 20
ROV TIHIT %,

A EBEED=DDKXL1TH

S OEBHESOWENE., FIFMTHENZEKA =7 F 72 REBEE L, £
Nxfbt T30 TH5, 4177 - EBHETIA & X, Infrastructure
Investment and Jobs Act D#%) I3, T, HlE S N7 3 DDFEHD ) HLIRFD b
DTHD, TOFEEIE, BRLBE L Vo ZZHEREDO A VT FICEMEE ATV
D7) = UEANIC IR ICEHOGEERM L T b, EEEIMSHFOVL
D% TH S, FhiE (660 & Fv) & Km#ikkB (390 & Fv) o l3h, ¥ux
IV avBIMERIEHAADNAL T ) —~OEEEPZTEE NV, BRE
BHEAREAT - a VEBRIZTSE MV, AV F—IFIC 60 8 ML 2SRt &
N7z CHIJA I F 72, EROEEY X7 LAOFERFIKRT 572012 650 & KL%
ML 72, GY

CHIPS 3338k & a2 > ¥ 2 — # HMICHE S 2 i o 2B, ZAVF— L&

(32) By 2023, wind and solar generated 37 % of the state’s electricity. See John Bleasby,
Texas Bets Big on Renewable Energy for the Future, Daily Commercial News
(January 24, 2023), https:/canada.constructconnect.com/decn/news/usa/2023/01/
texas-bets-big-on-renewable-energy-for-the-future.

(33) Shawn Hubler, Emily Cochrane and Zach Montague, This is Where the States Want
Billions in Infrastructure Funding Spent, NY Times (updated version Nov. 15,
2021), https://www.nytimes.com/by/shawn-hubler.

(34) See White House, UPDATED FACT SHEET: Bipartisan Infrastructure Investment
and Jobs Act (Aug. 2, 2021) https://www.whitehouse.gov/briefing-room/statements-
releases/2021/08/02/updated-fact-sheet-bipartisan-infrastructure-investment-
and-jobs-act/.
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BECHT 2 REL S CEYIATN Tz, B0 T AV F— LRI 2 B L Y
YUY UIPRODEIICERH L TBE,  [#EL T, CHIPS and Science Act(%
BRI CRETT S L7z OIS FRAE 540 5 FV) 1E. 3 LBl o A i (adaptation
curve) DIRWI O 2EMICHENE LT, BFELANVF IR T TR, T4
F—EEIEEE )5 (ARPA-E, Advanced Research Projects Agency - Energy)
~NOBINE &R, kB H (National Science Foundation) O #%4fi - 1
JNR—= 3 v - 83— =3 v TEM (Directorate for Technology, Innovation,
and Partnerships at the National Science Foundation) D #i% 7% &, Wf2e& @
TAFT OHENEIRT 500 EOT O Y5 A6 FTHE]ICO) LTwa,
NSO 3OOPFHED ) b, TRAFLAFEARI RS EMEECTR2.067 2o
£ U A BITICERN T 5203 H L VA, 7YY by R MRIEW D
HPOEZELRTTEMRICELO T, [TUREBICE LT, ERICE 7Y -2
BRI T 57200 1610 & FVOH L WHAEPEER & . HERB I EL O
SJHEBEZHAL, ZREOIAF—RR2UET L L) 18T 5 7200f) 800
BEUDELEINTWD, 72, BOBIRENRATATH L A5 > OPEH % HIK
T2 722012 15 MV 24516 5 TRAIZF 72, KIBZBAZERLSEATS
DNy = VHIROEADRE L o TiE, BHDOFWO 3~4 512 %27

(35) For a detailed listing of the Act’s energy and climate provisions, see Mariana
Ambrose, John Jacobs, and Natalie Tham, CHIPS and Science Act Summary:
Energy, Climate, and Science Provisions (Nov 14, 2022), https:/bipartisanpolicy.
org/blog/chips-science-act-summary/.

(36) Lachlan Carey and Jun Ukita Shepard, Congress’s Climate Triple Whammy:
Innovation, Investment, and Industrial Policy (Rocky Mountain Institute, August
22, 2022), https:/rmi.org/climate-innovation-investment-and-industrial-policy/.
The National Science Foundation is the main government agency funding non-
medical science and engineering in the United States. ARPA-E funds bold,
unconventional research on clean energy.

(37) For a comprehensive guide to IRA’s provisions, see Building a Clean Energy
Economy: A Guidebook to the Inflation Reduction Act’s Investments in Clean
Energy and Climate Action (version 2, Jan. 2023), https://www.whitehouse.gov/wp-
content/uploads/2022/12/Inflation-Reduction-Act-Guidebook.pdf.

(388) Tony Romm, House Passes Inflation Reduction Act, Sending Climate and Health
Bill to Biden, Wash. Post (Aug. 12, 2022), https://www.washingtonpost.com/us-
policy/2022/08/12/inflation-reduction-act-house-vote/.

(39) For a description of the relevant tax provisions, see Mona Didani, Diving into
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BEVED D B o (40)
7 —NVERFEYE O Paul Krugman (3. [EZENE~OZO7 70 —F 0
ERICHLHmEHHAL TS,

BaLEH L TIE 2 CHiBIE L v, B (sticks) TIRZR =V D U a2 fio TR
BEBREE KESHRES LI ENTELDIX, 7Y — Hil D B RAY 7 A
E— FTEHE L, ARIBEENTOULFHEZFICER > TWERETH 5,
Fo, 7V - VI ANF—IRIB L FEEME (7 —= > 7 H— 7, learning
curves) ’d 5 LG LD ICIE T LB HRH L, DF N, 7)) — ¥ REATICH
Biaa Beid, 20 X9 BRBATERIREICT DM OESDS S S IH CGEL LW
)z kA

B. xFHFHANDE

IRA OEREN BB TH 5, EI#EGEE [Utility Dive] £, [TRA Ak
EDBESEIZ G 2 7252 2H0EH 5 20T, 39 DT 860 fiE MV L LD TR Do
TUYr s MHEEEINS] LHRUTWD, [FICKEISREIIAX ARG ST
TBY., 1I8DINTI0 M TIHPEHENT VD, LA LD 18Dy -
TR B R RER SN, HEREILLTHE FVIC0IES,]0D

IRA DR % ETNMET 2RIEOMY MALIFFICHETH S, AR Tl
FETNVICE S TELRZD, WITNL IRAPKRELZIREEZ LT L) HT—
HLTwb, UT. RENELDDEFNVIZOWTHBAT 2,

the Inflation Reduction Act’s Tax Credits and the Ambitious Plan to Reshape the
US Energy Sector, Utility Dive (Aug. 9, 2022), https:/www.utilitydive.com/news/
diving-into-the-inflation-reduction-acts-tax-credits-and-the-ambitious-pla/629075/.

(40) John Bistline, Neil R. Mehrotra, and Catherine Wolfram, The Inflation Reduction
Act Could Energize the Economy (May 1, 2023), https:/www.brookings.edu/
opinions/the-inflation-reduction-act-could-energize-the-economy/.

(41) Paul Krugman, How to Think About Green Industrial Policy, NY Times (May
9, 2023), https://www.nytimes.com/2023/05/09/opinion/climate-inflation-reduction-
act-biden.html.

(42) Utility Drive, I year later, EV and battery projects dominate Inflation Reduction
Act-driven investment(August 30, 2023), https://www.utilitydive.com/news/inflation
-reduction-act-one-year-anniversary-charts-investment-roundup-evs-battery-
solar/692147/
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112, EPAOEMFIZL 2054 12X 5 &, TRAIE, BIEMD S OBEH
% IRAD %o 72860 2030 FOHEHE L 1 b 34 %HIFT 2 WTREMEASE < .
203035@14‘%#&50) 2005 4EHDKHELZ 1L 49~83 % DIFEAH B. EPA I3, 2030
£ TI2 IRA I & ) EEET 0 CO2 HEHIE AT 2005 4E 1T 11~25 % Hil ik & 41
LETFRL TS, BYHMMTlE, 2030 F£0HEHEIE 49~63 %A L. TELD
FCld 17~43 %3 5o 2035 4 % TI2, #EF RO L 2005 4E 1. T 36
~55 % WA T HLETFHE NG,

212, TV VANV REERRTETHMEIN—-TI2L 5L, IRAIZEDA
YIIERMAL L, KEOBREMDN—AZBLZ 20D LS, (D 2
OGS, 2030 4FE F TIZAEMBEHE Z 520~T780 A 4+ VHI L. KEOHHE %
2005 4E T 37~41 %HIIKT 5 2 L HTE %,

812, 071 7 AN, IRATRERICEE L REEORIIEHE LA, 1
T4 T A&, [2023 4F 6 AR OBUTESE &6 % 0t L 7236, 2035 SEOKED
SAF A PR IS 2005 4T 32~51 BEIK S L5 |49 L 55k L7z, Z 0
2T, [RENE 2030 FEICIREBEMNEN A% 29~42 BHEIKT 5 = L1k b, Zhi

KEOPELBEICET 2 DEOFEL S KX LML bDTH 5D,

BFEOESEDITNZOVNT, BF A4 7 LIIRD & ) IZHERT W5, [HEIZEHE
MiZ. 2035 FFOEREBEENDH L, YULI v a YREI LB O F AFEHR
HED B EED, 2022 FEDH 40 %5 63~8T7 %2 EA- L. BEEEL 30k ) Bx
LHMHEET S, /2. BREABHELSHLKELHRITTBY . FikELoH#RE
ERAET D EL 2035 FICIIRIED T A )V X — K 4:H3 2022 0K #ED 5 4E Y
2200~2400 FL b EIRE ] 5,

(43) EPA, Electric Sector Emissions Impacts of the Inflation Reduction Act, https:/
www.epa.gov/inflation-reduction-act/electric-sector-emissions-impacts-inflation-
reduction-act

(44) REPEAT(Rapid Energy Policy Evaluation and Analysis ToolKit), Jesse D.
Jenkins et al, Climate Progress and the 117th Congress: The Impacts of
the Inflation Reduction Act and Infrastructure Investment and Jobs Act,
https://repeatproject.org/docs/REPEAT _Climate Progress_and the_117th_Congress.
pdf

(45) Rhodium Group, Ben King, et al. Taking Stock 2023: US Emissions Projections
after the Inflation Reduction Act(July 20, 2023), https:/rhg.com/research/taking-
stock-2023/
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[F=x)V - T7—N—, (1) 7)) — Y ZANVF—EEANOKREOH /2% T 70 —F &
(2) GREZETOH -2 Ml (1)

412, —TORMERE [Science] (9 |[ZHBF S NmCTIE, 92D L 72
EFNEHOTIRADHESEE SN TS, ZOEE, IRADEAIZLY, &
FEEEOPEE L 2005 £ 1T 33~40 BHITH SN D Z & Abhro7z, 20354 T
ZiE. 2005 4T 43~45 % OHIRE % %o EIIEBFITlX, 2035 4E F CloHFdiE
13 2005 4EH T 66~87 BEIK S N b,

INHOHMBIZA L LD IZ b Ltk v, ZOERIRT LI IZ, THEOM
JERELZECDD D FRIHRIIODWTENLZTOREELEELEI L Cndnt
W ETH D, LT, WEDHELARILIIIEES TWnd,

Emission decreases | EPA Princeton Rhodium Science

below 2005 levels TYUANY | BT A FA LA
2030 electricity | —49—83 % —53—57% — 7 —45—82(48)
2030 total economy | —35—43 % —37-41% —29-42 % —32—-40(49)
2035 electricity —67—87 % —77—=79 % —45—-74 % —66—87
2035 total economy | —36—55 % —46—53 % —32—-51% 43—45 %

HEEE LT, EDEFTIVE 2030 F0 5 2035 I TEMICHERT Ak
ERLTWD, 7o, BUHHEOHNEALATT 22 LRLTV5, ot
&—#%@%ﬁ%mﬁféiﬁﬁ&m%ﬁwf%b FIUIETI Y AT A B
P CTH DGEICORENENHTH D, EDQEFTIMIZBVTL, 2030 EDOHEH!
g&%ﬁ®iﬁwﬁ:‘Héﬂ:vFXV}T@é50%@%W&@ﬁK@\*&
CEBI0UDENTFAEL TS, L L, 20854E F T2k, ZOEIL 4124
$57259,

ZOETFIVTIE, IRADHENEICKITTHEEN B L PZE I N TW RN, L
L. TIADT 4 — KNy 75T 5 2 L2 L B BN Do CEET
H%o IRARZOMD FB 4 SBATECRIE, KEE5E. B3R, FEDLPE
%Eﬁﬁ&a®7U—y&W®W%®@ﬁ¢#kmm%Té WD TERER AT
IV I BREL S TURESEDS DL, ThbE, 7 = VHITO S 5 % AR

(46) Science, Emissions and energy impacts of the Inflation Reduction Act, DOI:
10.1126/science.adg3781

(47) Not stated in report.

(48) Approximation based on information in graphical form.

(49) Approximation based on information in graphical form.
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DL RFIFEE., 2 A MPET 22 LIk 2oLz b 74— F
INY T DA 7 )V, F L CTHENRER - ENOBGEFECET 2857 %R TH
5,00 2N s 0%hEIE, TRA DB R BEL G 2 L FHEINS,

IV. BHIFEEAN DR E

KIEOHEIHTIZ, EPA EMBUFAS 7 ) — ¥ T4V F—2RHET 5 72D H v
TEZZHBNDOWTHI L 720 IRADEEZGYROD L DIF, HEH &N DML
WTE YD LB ZWRICT 22 TH b

A KRFESEDWIE

IRAIE, 7 ) =Y ZAVE—~OBERIZIT) 72Tk (L SABEH)IHE
L TREIFGFEEZ WV OPYIE L7z, IRA BT ERE VO MK E. Boh/:
THELPMR B ZENTELDo7h, TOERTHELZEREFO0b Lk
Vo 1S, WIELETIHRENRERT A% —BE L C@BbkE. N Fazito
A=Ky, Ay HRRLER, S— Tk ah—Rr N7 v Ui & EH# L T
W5, BN 212, BIERIFIEEMEY A %E [RATGHEW Y (air pollutants) | &
ATV 5B, 52 Z0diEid. Massachusetts v. EPA 25T, =357 21
KREAFRWEIZFZY L. Ld > TEPAOHBINRTH % &) HIF & Hishd 2
REAL TS, TNEHENS (. GRERSEORFIRD Massachusetts
v.EPA2 BT L2 T0TH b

WFHESIT L2, ¥ - 23y v a VHL(ZEV) OFAEIKRT 5707 T A%
fEL &9 & L7z CHIRAFEM O ZEV 70 7 F JZEE 2 REEL. &N ZEV

(50) These feedbacks are discussed in detail in a companion to this article,
Turning Point: Green Industrial Policy and the Future of U.S. Climate Action,
https://ssrn.com/abstract=4482489 (2023)(forthcoming in the Texas A&M Law
Review).

(51) Greg Dotson and Dustin J. Maghamfar, The Clean Air Act Amendments of
2022: Clean Air, Climate Change, and the Inflation Reduction Act, 53 Env. L.
Rep.10017,10023-10028.2023).

(52) Id. at 10028

(53) Id. at 10030.
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TOTTAERETEDLIHIC L. IRAIZEZ, A7 VHEEEICERT 2 8E
LERIT TV D, ZOBEIR, RBRE LTEPAILL S 27 YHELHROBHNIZ B
ShLTW2, OO, TRA X, [HRERDE S A OFEHEIRAS. R E
DYTEAAY NERY) ANGDS, TOFEEOMFEORERE o TER SN ]
CEERMET A0, FEEFLEL TV, OO MSIEIL. BEMEY ACHET
% EPA OBlHIMERZ @b T2 D TH 5,

West Virginia v. EPA ® % £ T, EPA O#l#As [FELME] 1ICEZS4 1D
FIRIST L CTIRADED &9 %% 52 20, L DEHIT, F2E20MTw
ZWRHETH 5, IRAOESIE, FATREL A VY —, FEl, EXEBE 2 KE
WCERT 22 EFMIBHEDPTH L TCVAL I EEPMIIRL TS, ZOfa%
N S & 5 EPA OB TRC [FEELME] ThH2B L FRTL2OIZHEH LS
Jo #5112, EPAITBO HIEARAT 2O Tld% <. @IRHas %z Lz B
EHFEL TR E)ICRZ 2, #2120, EELMEOEMEHB ORFEYEIHIC
AT HIRD 2B VT, IRA O MR BAEERR L2 0L HIRT 2133 TH 5,

—7i. b L EPA 38l 2 KRS 5ReO 72356 BBIBOIRIE, #IRERa A=A
WOFEE LCESRMZIGEL, 20BEERMOIE L E U T, HRHEEAINE v
LB LA EEAIZE FRT L0 LV, ARERSERIVR
L7-FEGMEOERNERTH L I 2E 5L, k% B 503 L v,

B. RSN DRE

HEFGEDRS, A T TAT YA - A b Bl Z#EF T 2 720 0fH) 1Tk
BHNCEBESNDLEETH Do EH LIV TIE, FEETHILEINTOULIEAETKRE.
BUHNLE A FE RIS L SR 5 v, £ OBRERIEHHL R IR L,
KBS EATITRED &) 22 M T 2BOEELERE LT, IAMEEZE L L
T, PTG RBOHEMICH L OV TEELHRET S LI KDOTWV LS,

ZORBEETTICHNT VWD, NS FUEMEIR, 202TE» ST 2 BREH
# (light vehicle) DHEH 7 2 KR D h T, BILGEIRA >~ 7 J %, bipartisan
infrastructure law) & IRA %, % OIEHEROFAMFE T RMEZ R IREMR E LT

(54) Clean Air Act § 36 (f) (6), 42 U.S.C. §7436 (f) (5).
(55) Clean Air Act § 135 (a) (6), 42 U.S.C. §7435 (a) (6).
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EBHLTWS, 0 EPA o RfETIE, [BIL & IRA 25EHHA T HRENSL Z &
iZ, NEL - RO ZEV 2 &8 7 ) — VRO RITE T BN % A 2 T TR
BUI2HMOCEELEHCTH Y, EPA I, REL/-HEROEHWREN: © 7S
BEIZ, S0 E O 2 EE L7z,

5|2 EPA 13, #HESDT IRA 12, EPA OBHIMER % 584L4 2 X 9 128RI
AP SN LR Y AATVS LW L7z EPAICL 5 &, IRA 1L, [RAE
EEIC D EOZIMERMRIT X 2 KREEFME & LCHHT % (EPA D) BEICD
LHEREET LT 5b0] THY., [TRA 1. EPA ORGHE G LOWERD b
ET, SEEEEZINET 270 0RFENA vy T 4 7 & Bl E AT 2 HE O
FEE A GDELZEICED COEREZITHET S L9 . EPA ICHENDOE
BIIZHRR LT3 1 8 2o X 912, HIERIE. T A M & 2 Bl ko
BE AL T L7205 TR L. EPARZOHTIMEREZ B2 T\Wb L ORI
L72DDEMRNATEN R & o720 ZOEMIL. FHFHPEPA I L 2B EHBHED
FIBIEROEM L ZFEFEICEDOL LIICTLILICH D L7,

KE N T v 7 P HHEE SN DIERNE AT A 2 HH$ 2HAIZETld, IIJA & IRA

(56) EPA, Notice of Proposed Rulemaking — Multi-Pollutant Emissions Standards for
Model Years 2027 and Later Light Duty and Medium-Duty Vehicles, 88 Fed. Reg.
29184 (2023). The proposal devotes careful attention to this legislation. The thrust
of the discussion is that:

A particular consideration with regard to the increased penetration of zero
emission vehicle technology is Congress’ recent passage of the Bipartisan
Infrastructure Law (BIL) and the Inflation Reduction Act (IRA). These
measures represent significant Congressional support for investment in
expanding the manufacture, sale, and use of zero emission vehicles by
addressing elements critical to the advancement of clean transportation and
clean electricity generation in ways that will facilitate and accelerate the
development, production and adoption of zero-emission technology.
Id. at 29195.

(57) Id. at 29196.

(58) Id. at 29233. EPA also cited relevant legislative history:

The Congressional Record reflects that “Congress recognizes EPA’s
longstanding authority under CAA section 202 to adopt standards that
rely on zero emission technologies, and Congress expects that future EPA
regulations will increasingly rely on and incentivize zero-emission vehicles
as appropriate.”

Id.
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MELIGERINTED, IIJA & TRA 25X V) EeA& 2 MG 2 B REIC L TWw b &
LTWwb, ZO#MEFEH LT, EPAE. TAH F 5 v 7 0 ZEV HMTOEA %4k
KYBIIIRENERET 52— T IRAIE, SHSDOBEEZTERT H7200D%
OMEIIA v v T4 THRMT 2720, FBAED LHT 2] LIENZ, bivb
. IRA 751512 813 2 KEIE (Heavy-duty vehicles ,HD) ® ZEV £l DA
AT LI LA L T, 09
FEHE LN N T v 7 1B 2 HBIE L MMk, RBAIEDS $72. 2okEsni:
MR Z iR 25D LTIRAICH EDoWwWTWwWb, EPAICL B L,
A, AL L7 IRA L, [REIEEHED T T IRERR A A & KA 5
WHE L LCHHT 5 (EPA ©) REOHREBTZHWLT2b0] THD,
[EPA OREGEFEORHINE & LT, IRAZREHRZHIET 27200
RHENA ey T4 7 &L BIRARET 2 72D OBHIRIERET) & 2 A ED
®5] 2Ll oT, ZoKRE (177 % X 5 EPA 2B, D EIXMIC
FRLTCW5 |, #EaoekE, [EBHESIL, RRFEEED 202 412
bEOE, ZEVHMIZH L O L RAT 5 EPA ORFOMERZ AL L
THY ., EIHEKIL, %0 EPABIHIL, #Y)4ZEVICEFTETELE
Ko, A vy TFATEGRZDIEEBFL TS| LT3, (60)
2, EPA L, REMEL - I8 (carbon capture and sequestration,CCS) &
WELE L COKEDMHITIARLES 5. West Virginia v. EPA THizE S 725 BiTHE
HEHIORBEIC BT, IRAICKE URIEL T2, D F 212, EPAIL, 1~
T7IFEEIRAIZE 5T, [CO2/%4 754 DA 7T L GHELEATORSEAKIE
BWINL. ZORE, FHROKKFTADKIIFEEIICCCS ZHEAT L IAMHFEL
WCHIR SN Z e s NG ] LFHL T3, (62 S 512 EPA L, CCSD IR

(59) Notice of Proposed Rulemaking — Greenhouse Gas Emissions Standards for
Heavy-Duty Vehicles —Phase 3, 88 Fed. Reg. 25926, 25943-25948,25947 (2023).

(60) Id. at 25950.

(61) EPA, New Source Performance Standards for Greenhouse Gas Emissions From
New, Modified, and Reconstructed Fossil Fuel-Fired Electric Generating Units;
Emission Guidelines for Greenhouse Gas Emissions From Existing Fossil Fuel-
Fired Electric Generating Units; and Repeal of the Affordable Clean Energy Rule,
88 Fed. Reg. 33240 (May 23, 2023). See id. at 33260-262 for discussion of the
impact of the IRA and IIJA on technology availability and cost.

(62) Id. at 33300.
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REET2I10H720 . IRA DR 2 BUEER 2 1% L T2 Lk~ 7z, (09 52

. EPA i, [TRA O EREDSH S 0% £ 912, #IFHESIE. EPA 28 CCS
12 EDWT RAEHED 111 42 £5¢ iﬂﬁu%ﬂm%/‘%ﬁﬁ“%ﬂ““‘]ﬁﬁ%% Z
ExRTHICEER#R L TB Y. EPAD(CCS 0) I A MWD 72 I BIAEIEN % Z 5
NREZEHFPRLTVD] LML T 5,6

IRA & IIJA 1E, KL L TORFEOREFWEIEEIMEICE T 5 EPA OGO
HTh, EELMEZHO TV, Z20—FIARkO—HTH 5,

(B OBIRFEIZBUT DA vy T4 7128, 20824EF Cl2, EIIEEM
% & Ok low-GHG hydrogen) OFI I uf REMEAKIEIZHE NS 2 &
TFREND, . SHIZIRA R, BRFRFEOEENDKEIIKRE A vk
YTATEEZ . L

IJA L IRAD 7O 7 F 2t #Hi-EGHGAKEZE 7Yz b A7
SORMIEEMT I LWL T b, 202248 ABIAE, M 2.2 A4 b ¥
DIERFARFZZHEET H3TAOFH 7O 27 P BBRINTEY., Zh
BTED AR D 21 B IZHINS T 5,

IRADEEIIML NV OBBNC b HEEZ G2 TWb, =a—3I— 7 HORELRE
W TIE HANDIE IR T 572012, Hz BB OEIREZEHT 5 & bk~
TV 5, (60 HARAgIZIZ, TRA, TIJA, CHIPS &\ 7225, INOJERIHA & #65%
WRZHHETH72012, BIBIOZRC LNV OBEFBFFEEFIRETLELTWD,
R S o SEFSBURF OB SHERC & 1) T3V F—SmAhnss 2 L oo Rf% R
L T2, 67

(63) Id.

(64) Id.

(65) Id. at 33312.

(66) New York State New York State Climate Action Council Scoping Plan, 56-57, 71-72
(2022).

(67) For example, in releasing a comprehensive zero-emission vehicles plan for North
Carolina, the governor announced that plan involved “a comprehensive strategy

. identified through development of the North Carolina Clean Transportation

Plan and supported by unprecedented federal funding through Infrastructure
Investment and Jobs Act and the Inflation Reduction Act of 2022.” Office of
the Governor, Governor Cooper Signs Executive Order to Grow North Carolina’s
Clean Energy Economy by Supporting the Market-Driven Transition to Zero-
Emission Trucks and Buses (Oct. 25, 2022), https:/governor.nc.gov/news/press-
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EHITRZIE, IRADSRZERE S ZAHIRD 720 QIR #T5 OHLY AR 5
WEAE R ETIEY AAT VWS Z L TH 5,08 ZoHEIZ LT, IBEHEY
A DFHFNIN R 1T BHF ORFIERNCTH 5 & v ) EmSRE SN LT TH 5,

V. &5

1992 4FICHAR S N7 EE AR A BIHHL SR L, RO E 4 23R EEE I M
LT ERMIELA, BENEZNEIZIZEA LG TN TR 7 KENZZ O
EERHEL72H5 20 ALK F T KEPAAWZTE LRI T LT L AL
o7z,

SHALIE L. £ OB UDSEFRESICE T o 700 EIESE. BAMM» SO
TR R S B ARG ) & T AR E TS Ko, 2%
122010 4E FTICHAT L 720 LA L, BITFBTRZ L D12, o5 ETiE 2 2O
MERBEH D72, AREREGRIT. REWHEY AT 2R E EPA IS
A720 EBII. A T A NV TINEFEEIC, ZINIRERRAT A O & BT 2
TeHOMEO TS T ARRB L, 0%, it Lird 7z,

2010 £ 5 2022 426 A £ T, SIBBUFIC & 2 [BEEE KO 7% b O 13HLH
Thorzo FMEEBIIT HITEARM O AL, AN RHHE & N1 T 7 K
O T TRERMELZIT LAL, bT Y TREHICL ST, ZOBIIEHE
LIZ& N7z, AFKEREFIE. EPAITRERRT A 2 M TE 555, L ) IRAKW
LA R ER T B 72O I EOERIMERR 2 TR 5 D CTld 7z < Wit %2 T
BT ARSI RREZRA LX) I8 bhd, &S IZMNBUF 2SS
BRI A OB Z L U ZMOBBNL & D BOHICE 572,

releases/2022/10/25/governor-cooper-signs-executive-order-grow-north-carolinas-
clean-energy-economy-supporting-market. Similarly, in explaining a rule setting
deadlines for zero-emission trucks, the California Air Resources Board pointed
to IIJA and IRA as sources of funding for the transition. CARB, Advanced
Clean Fleets Regulation Summary, https://ww2.arb.ca.gov/resources/fact-sheets
/advanced-clean-fleets-regulation-summary.

(68) Clean Air Act § 137, 42 U.S.C. § 7437. Under subsection (b) of this provision,
the programs must include “programs, policies, measures, and projects” to reduce
greenhouse gas air pollution.
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2023 4F 8 [, MIFHSATEIIL L TIRA 2P L7z 2 & Ty Sl iinit
Bhot, HINFHTRZLHIZ, HMEIE, IRA OEERMT X o THRHRHEIHAS
BIEZHET B & FHl L T b, 243 EPA O R0 O KB ZE ) 3 % M2k
HZODIZL72DIFTIIR L T < B 2HK LR T L 0BG & 5551
ZHELEHIEA R LT 2 2 L TE D TH 5, AW TEENZ =4V
F—gg e VI BADPOWE T 52 LRI R 272D TH 5,

=T BALDO = 2R L #IL M REOSRZE B RIS H 72 B s Ak
FNTV5, KREIOFBEESR D ZOEESED X ) BT 2 0db b 2 nas,
KENZ S I1ER, IR BUF B HEEHEOER T oHHICEAZE X, ME
WIHEI L 2 U7 5 2 WM Tld 2 v,

IS OERICIGEREED D 2, FlZIE MOSKEEERIE 707 L1348 11
IR D, 20k, FRAEZECTIRL CE 72, 3 DDOROMOEE 2 E I,
WIRADEENCD 5o 5 VINHIRRSI I T ELRBOR VR & LIRS, 8
2B EB R I L, IS, U —AICKELSAAT DL IICE ST

HIRERAIIEE L, ERBER 2 HAET DU 2R Z 5o T 5, MBICH )%
BRI ER IS 205, BIESII &P O R 2 B3 73w v, HE
M7 BORITEIEN T, WAMLSH ), 2EBE THLIRETHY), INLOMAS
DENLEF RS PERTE D0 KItHEIZERBOE 2 ET R TR > TH
0. BEOEBTHREFCATEIT 2 2 & CUMNRESE R AL ZENTE D, Lh
L. AN, b7 2 TREHE N 7 REOEEBICAONE L )12, &
WO DITENII A KT B RN S % o M OBORIZ WL TR AMED D 2 25,
HWHWFHHRS N TV 5, TEWTHAMNEYD ), EENZESRICE O LTS
CENTEDLDITEIRRIZTTH DL, 072D, KEDH 2050 F Okt E HIE
TEMNT B 720100, EHREO—BOITEHN IR 2 LEEHTH D Z L IZED
URESI%
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II1. frzafe ¥ )
IV. # Tnm

L&A

1960 D7 + — L > - a— b (Warren Court) (IS0 HHH, BEME, A
BT, B E NOHER ZRET 2 L )T L WiEE L W, AREREL —
ZSE. Lo L, 1970 ALK, SRER&SBITRTHZTINIHRNA TV 2,0
RV - 872 TRGHED? 3 NDOFFEIR TR LB EL L L722 LT, 20
TREFI 2 EANEI R E KMAE L TV %0 R TIE, RFRAFO R E L FHEN
BIE. B2 ZZA220H b AE- FERT 3 20HFUIOW T L %o

Y —L ¥ - a— O3, United States v. Carolene Products Co. (2 |2
bEownTnrz, 19804 RUICAH Y V) AAHRET 5 £ T, FEHRLEDIRL
%7 7u—F1%, Carolene Products \Z2B\J 5 HZRIEICEH SN TV &
RENR I, LEP K EETDH D H&méhé LEEL. T0%, 300
Je L BETFET WL O OEE LB & WIS o O OB L. AREE

(1) Sho Sato Professor of Law, University of California, Berkeley.

(2) 304 U.S. 144 (1938).

(3) Id. at 152 n.4 (citations omitted). The footnote contains three key paragraphs:
There may be narrower scope for operation of the presumption of
constitutionality when legislation appears on its face to be within a specific
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WHLE SN ADHERI O VT NP BIR L Coiud, EEHEE BT 5 &L )&
L7 F2BEIT. RETHO 7O L ADRRAIHEERE L TV e WA L B L
Twie, ZoOEKIER, REZRORELGRERSBOELZHNOO LD L Lz,
BIBEIE. AT~ A /) T 4 (BER) RRAEPERTEG 722 212B»T
HOZFAIENTELWVMOEMEZREL L) L LTW5, 20k, IME~A
) F A RIS L2 b 5 ORI H HEROREY
EREREHEIE ISR L7z,

Carolene Products 1Z. IR A RERFHEOLEM ZEHETIE 2V, FHE
OREEF, DIEIRREN T O L AORERL AN~ A /) T 1 ORGEEERHIEE
A LTV, & LAGREREROTHIL. AREFREOEHEI RS NIz
L (ARERDL LR R OYE1 2 #EC DL RRT INBUE A & AR EFEOMEF
RS 55 LA BIEOY A1 160 LR # MEFTREZTHL L WH + Y TV F
) ALDEERMBEE L o TWh, TORFOHEIMTIE, VI FT Y XA
WTH LR L5,

FEROH ITEHTIE, BD TRTFIHRAGERE o 725D 3 DOHBUI OV THT L
%o 51 OFME, FOWEF % RIET 2 SREZES 2B EOHEHICOWT, TH
FEVPFRALCELT 70— T 2 GRERSEDVPEE LIZEETH L, SREREE
. FEOFBUH 22 A1) D F ) X282 DL T Tu—F %A L7z 20
FE, ARER SR L OMRFEOMERI N 5 AR E BT L OR#EZ PER

prohibition of the Constitution....

It is unnecessary to consider now whether legislation which restricts those
political processes which can ordinarily be expected to bring about repeal of
undesirable legislation, is to be subjected to more exacting judicial scrutiny
under the general prohibitions of the Fourteenth Amendment than are most
other types of legislation. [The Court cited cases involving the rights to
vote, to disseminate information, to organize politically, and to assemble

peaceably.]
Nor need we enquire whether similar considerations enter into the review
of statutes directed at particular religious ... or national ... or racial

minorities[;] whether prejudice against discrete and insular minorities may
be a special condition, which tends seriously to curtail the operation of those
political processes ordinarily to be relied upon to protect minorities, and
which may call for a correspondingly more searching judicial inquiry...
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L. SO4ERGICHMZ MBI 2 H L2 HETH Do 43 OFMIL, AREREIRD 40 4
BFFLCE . AE~A ) T4 OREAREMT 27200707 T L% EE
LB Thb, Sz, NER~A /) T4 2 FETLEV) 4 —L Y - O—
N OFEEIZHS T A DD TH o720 FHM L HIRFHEOEFTIZ, 4 P )
VDALADNEELRBRE R LI2e TT7T7—~TA7 - T7272arxbd 584 T
. ARERERIEE ) V) XA05HE AW ICRTIN SR BTV b,
EO CRTFRVREER L CE2FHE NS OHFIEERL TS, b0
HENE, ARERSROBEEEZLUA* BT RIS LI LT ER S %
Vo G BEOMIZ, BEFOED L) B TRESINL2HNEH SN TV,

ILAUTF )AL

1960 A7 5 1970 AU 2T TD ) NTIVIRDERIE R F ORI IFIE L
T, WFIROFZ 72 513, RFIROH < SRIEIFFHRES O (vision) 1232 53K
LT EERFERLIZLD, UNRT VIR, KEFSOZ(LE FROMERIZ#IST 2
[ 4 & 727 (Living constitution) | Z ¥ L €. RFURISHIL L 720 AHT & IKE
Tk, BED, BELHEL TWE, ZO200FEDBHOHHICOVTEHL S,

JRFEIZIE, AN U F ) XL Eid, BEBRIEENHORIRS N B O KL O TR
DHIZH EDLERETH Y, HHUERZOMOMRUNEF T 2B O F 2 FLEL
e TdhsbEds, MHOF) U+ X aik, James Madison ® L 7 Zi2EED
F1) YV F VD E M (original intent) 123 & DOWTEEHREITHINE2ZLE LT
Wizo LLASHTI, BEALDOFY VTR M, SHEMEO SN 7255
(reasonable reader) BEXLDONFT X EDO L) ICHFE L ZEHL Tnd, T
TOF) V) A MIIGET 50l BEELOERIZ, TR S BRI
MEE S, ) VT VOFRIZ L o TR EOSERMICEN 2 EZRTIRY . €
N EDHELDOZHII RV E VI EETH L@

1) Y51 X 4 & Carolene Products & Ot & #ET$ 572012, AR

(4) For a discussion of the evolution of originalism over the past several decades, see
generally Keith E. Whittington, Originalism: A Critical Introduction, 82 Fordham
L. Rev. 375 (2013).
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V=TI y) T ANENYA ) T4 2 RETLEEONE R/MET
720D EERXEREFTT LI L) OMEEE 2 TH L) Carolene Products Dl
HEALTIUE, NENTZ )<Y ¥ —13< 4 /) 7 1 OB OBUASINEE £ 4412
HIRT2DTHY, BETHLILIIHOLTH L, £ TF YR NOHLLS
COBMIZEZ HI2E, BENLMENLETH S, 5 14 BIEIL [HEOTFERR
FE AREEL ., 15 IR BT 2 NE 2 HIRESEE L T0 5.0 Ll
EELOETLNER T )Yy 5 IO TMA R L TE L, Lk, 2h
LOEAEING LHRIN TV LnwEw) ZEEHLATH L, LI
VR IS OEFYIEICHE T 2 BRI TH 5720, 2274 ) OFI%E
TLENDEAS,

AoBlE LCid, FE2BIENABFOZOOHEROTAE 2 MARET L5 0% 0

 ENE QS EFBBUFIC & BT SN0 R (state militia) % Ri# 52 b DI
BESNDONELED ZEHTED, BEOZIEMIHML CRFShTsy O
5 2MBIEDOLE ZRG RO L ORI L 2217 T2 L) I bh s,
FOFEF L, BUAIA 70 AIZBWTREENTO AR VDI TER WO T (&
X7 4 7 ViH4: (National Rifle Association) [ZIEH 1250)) 2 0 ¥ —{H8) 2 R L
T\ %), Carolene Products \Z$i B OREZ LERFICERQSL Z L2 _-ET S 72
596 AN TFVALOFKHEIX. TNE T OKFHIEL TV 5,
SIZHFmMN A LAV TR, REZFRORE L, EECTRINLABRLDOMN

EEEZETEINTORWEHAENIET I L L OBOREMIRTSH S, counter-
majoritarian difficulty(7 7 > ¥ =~ a5 ) 7 v, WEEERM I LT,
+1) Y9 1) X &k Carolene Products 132 DD %7 2x$5% L C\» %, Carolene
Products |3, FEOFEFEZ WAL 3 HRPWE LT, REM T 0t 2 ORI % 154
T oo AN TF) X LIE, BREEEOBE & #HE L 758 % 40K (super majority)
X BEOEEE TR LB OSEIRE MR TEHE SN EREET 5 LiET
%o ZORMIZ LI, BREBEOBEZHIMEL 2L S OBEEIRO BLEZE <
BHE L BEOZERORMIC ST 2Hka T L LTH, REMIELMZ E
RTAHIENTE S,

(5) See U.S. Const. amend. XIV, § 1; amend. XV, § 1.
(6) See District of Columbia v. Heller, 554 U.S. 570 (2008).
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(= T7—=—, (1) 7)Y ZANVF RO REDH 72427 Tu—F &
(2) B REEFZOH 722 FE] (Gh)

TN YTV AL%D L LmEE40FEL ELHECTBY) . BEX 2R BIE RV,
O TIE. ZOMFOMEH AT 5 2 L 2R A D O 5 EE R4
WD —if % BiE I L T (™M

LIZLIEA Y P F ) A MEIBES7ZEOT7 70— FDSE IR O F AR 2 52
L. FIEOBREZHIRT 20, A0 EBIMHIL TV D L FET S, %

5ix. FEF 1) U F Y X b (non-originalist) DHEFHIIZMENEH T ELHF D, &K
HEPRERN 7T & 2 28I LT B & O BORI 28 AR fiE 1 & 47
LosZE#WHHITELRWVEEZ D, Antonin Scalia #HHIE X, EEIZDZ-
TH) Y F) XALDE—ANETH Y. FHERFMR T (judicial activism) % #Piil 3
B0IEF ) VF ) RLHPETH L LR FRL TV, HOEZTIE, 4
DI XLTEFH, BHERELBHROMOSMOELWISIZE 56852 8
HTELDTH 5D,

F/o. AV TSN RBIIRTEELEREmEH L. DEDid, £V FIVOEK
RRETHIEOHL SICHT 2D TH Do FEHEMELIHFITIIKR S R EAIHFIE
L. BRERIZL o THRDP R 5 L) ERSALNL, F72, ARERL 2 KRR
L7zBEDOETH, ZOEEFEDLHITHA SN POV TH—OHIfF%2Fio T
Wo L EZ HBIEIFE L e Y VP VOB EFMET L2 L IIHRETH
LLWHIBEIIRZ LD, £ O+ ) T F) A MIEREEEHES ZBEH L.
UGB LRHEICE > COBREERL L) L LTE e 20L& RHE
(audience) DHH AW 5 2 L 13, GHMZTEDE R ET DA, Bt
DFRS 2 FHEIZOWT, SESERBEMEzRITIDPITILZLII%D, LX) %
DAY T AL THI, FHEPREER TS CEFREETH LU, BRI

(7) See generally Jack M. Balkin, Living Originalism (2011); Raoul Berger,
Government By Judiciary: The Transformation of the Fourteenth Amendment
(1977); Mitchell Berman, Originalism Is Bunk, 84 N.Y.U. L. Rev. 1 (2009); Robert
H. Bork, The Tempting of America: The Political Seduction of Law (1990);
Frank B. Cross, The Failed Promise of Originalism (2013); Daniel A. Farber,
Historical Versus Iconic Meaning: The Declaration, the Constitution, and the
Interpreter’s Dilemma, 89 U. So. Cal. L. Rev. 457 (2016); H. Jefferson Powell, The
Original Understanding of Original Intent, 98 Harv. L. Rev. 885 (1984); Antonin
Scalia, A Matter of Interpretation: Federal Courts and the Law (1997); Keith
E. Whittington, Constitutional Interpretation: Textual Meaning, Original Intent,
and Judicial Review (1999).
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AT DI LE \ZEALOBRHBICE > THEETH S I,

ZOEHTFRE T4 VT VOO0 12 EDKREZEV) HTIERA Y Y
FURAFOBERIEI—FHT 225, 200O0& ) 2% ED L 5 IZHD 522D\ T
WBERMGPND, £ TVFY A MIEZ, GREBEOLLOMBRIZB VTS
AR B —fEMHEOREICBNTHRL L, B2, GREEDRSE 8I51EIL [HKET
BEL] MEEEL WD, COBEY. BIELEDME Sz 1TILE MR, 5
B CREZINE & A SNTWIREORENZS L OWTRRT 22 L b TE 5,
HDHVIE, IDFEEE TR & A SND PR L EDICHSNICELT L2 L %
AL, BIEOTRR: SO 2 BEIIKT 2 &9 42, Wil LS e wWilEiS
WIET 2 EE (evih) LV 9, K YEWEZ TRz LT 23 CE 5725
Jo

[—BHED LAV DS EHDBIZONT, 4 ) T X4 LA LR (evolutionary
theories, LD BEHRITHELT 2) OBIFHITBEIRIZZ D M0, BIHICE 213, £
DENE BT 50138 L, fl21E, Jack Balkin(d %Wy X vty o
F)APO—N)IF, [HEOFEREHE] O LD 2EREEEOBI NS (HR
DFEMPHFAET 5 LE) 1. TOHPZEFRT HIERLGBDOALIIERD L)
HBFOL LITBEEN2EEZTWE,®) ZORMIZ LI, PEFEDLTIIW
Ty — A AR IR, WO 2 FENREEZ ED TR L DI Tk
LB LA, ZOBADPHRE & B ICBILL ) 2 FEO—ERZ BT 30T
HboDBalkinld, COT7 TH—FEHEIEDFY) VFYALZE LTHH#EL Y
05, ASHIZIEAY V) ALDOBRREDOTEEZINY ANTnD, FEE, oD
HEglZ, o 2 00— M4 ERT 70 —F ORI 5 6 2750t 37 % vaik
FT5ILIIH 2,00

FVTF)A ML FoERVEHNE S, A1) DTV OREEATEFERI T
BARMIZBISNDRY, EFEMRoMto 7 70 —F (B% 5 EBEIEE SN

(8) See Balkin, supra note 7, at 7.
(9) Id. at 23.

(10) For a sympathetic interpretation of Balkin’s views as more living constitutionalist
than originalist, see generally Neil S. Siegel, Jack Balkin’s Rich Historicism and
Diet Originalism: Health Benefits and Risks for the Constitutional System, 111
Mich. L. Rev. 931 (2013).
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[z T77=N=, (D)7 )=V ZANVF—ERAOKREDH 72747 7O —F &
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HE 2 BRI E T VF VOB E ZIZERIERL TV S L) T3
LCwh, Scalia HEIEA DO THWA L )2, [FEFERICET A RE LRG0
H (Great Divide) i, EHEZEOEM L ZHERE OM T, (BEHEOEMN
WCHRTZ0II0hb L) ) P FIVOERE HHED ZH (current meaning) &
OB TH B,

EOXH)RETHN, AV VF ) ALFEEFSEFRPHEZICEL, TP A
REFZORIDE L TCRBIRENTH oo sh s, HEokZ s,
AREFEESRIRS Nz 48, ZHIERETEST, AOO» 4 ) ORI T
WENTWIz, 7o, 2 0BFEIICL B oS 5iRIE, ROMROELEOLEH L
B9 LEdE L BIIREFELTOARVERNED L I 12 L TROHR DM
HEFIRTELDOIENFEZHLNTIE RV, (ZHUIIEHE OF (dead hand) 12 &
LA EMHIN T 2) D EDDFEMRARE LR ZMWO VD EDIF, ZORIRT 1t
ADIERETH S H 55, HRDBFNEZZITANL OOMOBEZ ZE L 2T
F. TNDME— DI & L THRNIHERRT 2 2T E» TlE RV,

F7o. AV TP ALPEHEOFEL S L. EEEIEBUAILT 5 &) FiR
RS B b B Do FEE FOHSRENSIAMR LR EE 2 v, EEOLF 04
VY NVOERIIENER, PIEIERS N TR ERMRE NG, £/, 135
EOWREAITRT L TR 2 Il % T3 72D 1B R IR I SR 1 A8 % i 1
PLHEHAEIMZ TR eI &N S, 0D —J7 — D L~ &) EERRH
BIZOWT A Y T F) ZAITEFEEMR L S d, Bl IE, BUFE L5
NEFEEERE S %2 50 C B FHII BT FHE L. NI FREE S 7R
EOELIELT BP0 TOF ) V) AL DERE KD LHRE DD, Th
EBFIGEAAIAFE NI PEE L V) BRIV TOF ) VTV OREE K
DOLEREXLONITHS A TIE RV,

WIS, VT FY R ae T ANk, 7V F U XA EREEROG

(11) Scalia, supra note 7, at 38.

(12) As Judge Richard Posner put this criticism, “[t]he decisive objection to the
quest for original meaning, even when conducted in good faith, is that
judicial historiography rarely dispels ambiguity. Judges are not competent
historians. Even real historiography is frequently indeterminate, as real
historians acknowledge.” Richard A. Posner, Reflections on Judging 185 (2013).
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MEERICHHEATE TV 2220 Co TP ER ) LT T b, GRERERIC
L 2BROIEL ) D F ) R LOBER I F S NEIREEE 2R L, BOHRO FIRE 309
PR L. ZHENRR~ A ) T4 1S 22 EHIBR L. AR, B35
YL HMRIBTR & Vo 2 HIMB A RO CE 2, F )V F U A a e T EALD
. A T F ) XA e TFEOME,. RO BHLBROKE L tEoResEHE
B, WAL BT A O LA A BRI LEFLCE T,

UK Ly BRAFIROWIZEE ORI, FEE O 5 ERER SR OHTAIER
WA VI VOERE L TWAZERTHL L) ET2Eb V5L, EEDO—
MEPEICFF R 2 FHEE @WBEMETIOR O ER 2 #E7 LB L 4
TFIALZTHYECEDTLFEOVDEDOTH S, Hli2iE. Steven Calabresi
¥z L Julia Rickert #3213, 45 14 B IEA RIS N/ BB, P25 R R &
NTWiapo/ze LTH, Bl BE L-BAOHRITA Y VPV oEke: —
HLTWDEFRL TS0

EREFEOER L BAEORE L OMIFET 2 FRMGRIE, £) V5 ) X80
REIZNIET 5 LD TH Y, Calabresi IR Lo 1) D5 X LAOZEE
bt MEORMOMEMZMHO L2 L IZIIRAYND 5. BEOHEEF ) UF LD
HIRE OISO LORBIAFEL UL, ) VT XL, BHODPEKET S
[MEx7&id] o7 7u—F EXRIROPR{ > TLEI LA,

LA L. T84 Y5+ X4 (new originalism) | O 23, FEMR L3R %
% [#EHESE (constitutional construction)| X WA EZZ HZWMHAT 208 H
2,0 ZNEDFY VI A MIENE, EEHRICBVWTOXEDOL ) VIV
DOERZ BT A5, EFBEIER L 2. EEOBELED 5720 OREN %2
iz, ) DT VOBERDPEICL R o THLIELE b,

WIZIY LTG0 0L 2id, AREBEOBENTHR S W28 0h 5 7 H
KELBAALZL S, AV YV F VA n QL) ITHEAT 570 &) HIEICZED

(13) Steven G. Calabresi and Julia T. Rickert, Originalism and Sex Discrimination, 90
Tex. L. Rev. 1 (2011).

(14) See generally, e.g., Keith E. Whittington, Constitutional Construction: Divided
Powers and Constitutional Meaning (1999); Randy E. Barnett, Interpretation
and Construction, 34 Harv. J.L. & Pub. Pol’y 65, 67 (2011); Lawrence B. Solum,
Originalism and Constitutional Construction, 82 Fordham L. Rev. 453 (2013).
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[z T77—=—=, (D)7 )= ZANVF—ERAOKEDH 72757 7O —F &
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ATV S, ZOMORBFNL, GHRERESE RT3 2 M0 1T, FE&M
ARSI B EHOEFREEZH 5D TE2I L ZR LT b,

IIL & D)

RETIE, b T ¥ TREHEBRER OB RIEf S B TR % M2 )3
BODHBNIOVTRHL Do DEDHOHBNZL, +) T F) X Lz#@HT L7200
HEmERLIbDTH L, 2OHDHFNE, F VT F U XL ZWBHL TV 5B,
FEmOMBIZES E W EREEZIA> T v, 3DHOHBNE, 4 TF 1 XAH
IEFOF OfERZRTWREEA D 2 RKRIC BT, A1) V) X a2 IR
LRERTB LD TH 5,

A. Bruen ¢ #3845

BRERE, AR 14 BIEPRIRS TSk, RIS 122k L T
Wh 72, BHPNIH L\ A TORFEIZIST 5 72 DM S D A I = X L% 2
TELTWD, ARERERIZ. B2BEICHDLLIFTFATIOMEICER L,
NETOHBIT, 3 TICARERBBIIFE LA T 2 ANOWEF % 55 2 51EL R
LTwb EHITL Tz, (S, 2B IEPEATEZ CHOREIZOWTE
B$BEIHPLIESTVDL DS bNI). TNHOHPOK, THEKIE. 8
OHTAZ ORI T 2B LY b AROREOUEED L% L BE LHE
WHMB A TR L Ca e ARERSRIE. 20X %27 70 —F AL+ TH S
&% % . New York State Rifle & Pistol Ass’n, Inc. v. Bruen.(15) T, 1) T+
ALOT Ta—FIEL LT,

Thomas #FHHIEIZEEEROHR T, E2MBIED &) HEEOH E 2 Ll L
NSRS TPk, HADKESEML TWAE I LR F X, AV VT Y X L%
WHT 22 L OMBEIZOWTH#H U7z Thomas #HIE X, 41 Y1) X4 %@
LTV Tr —AbHET 5 & ER LT,

Gr & o 7oBIHAY, 18 Ml LKAk L TV 2 — RIS 2t SR 2 o

(15) 142 S. Ct. 2111 (2022).
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TV A, OB > T DI S 2B L 7 BB ATEE L 7

WZ EE, FRE Lo HBIPE2MBIELFIHELTND I LR E %%,

FBZ, Z NPT O AWIEICHE LTz e LT, FL R

BFETHIEL TWeoThiud, 21 BUROBIRIAEE TH L %

D9 %o F72. T ORHIHEBOBIM & EBFIZE A (enact) L & 9 L#lAH7z

FKEIFT Gurisdictions) b AFAE L7275, ZORENEFZ LOBEHTEIT S

OTHIUL, FOBT SN EIZHEN R CEBOFE % 5, (16)

L# L. Thomas #HE 3. [HIfID 2 W HIBEOZR0 BIRY 22 i D Z51L12 13,

& Y #7227 7 12 — F (more nuanced approach) 7S EE R A hid 5 (17 L 28

Bize 0 &) M LA EE D 1T, [HEHEIC & 25 (reasoning by analogy) ]

PUETH Y, [ZOHBD, #5857 L T THROBAHEO 7201 RET B HER

WX LTCy ED XD, ZLTCAEREEZBND O] 120 & DWW THEUMEL HIRT

2,08 [L7hoC, Bt L BEOBIHD. BEO720I1CRET 2 MR F%

OEMEHL T D0, 2 LT, ZORAEPFEEICIELILS NS 5, 2R

AT B [HLY (central) | IZHWIT REHETH 5, (19 & 6 IZEGRERE

Bld, BEOEIDHESNIHETH > T, REQEBMIETAA ) VF VDL

SO S RN T AN H A L 2WO72,20 209 2T, ARERGE

&, —BHROFOEE 2 RO CEZRFEDERINSROFME AR ENDH D%
Z1F7, (2D

PO EROFTT LAY —=FHHEL, 4V Y F) XL EEEROLEE % 5H
CHEHIL 720

JESRICBEE AR T 5 2 LIIARETH L7213 T EbDTIEBENT

Hbo THEOBHEIIESIITELTERWEFERTI L% 5. A

ElZ, D HM (objective)(Z D [HHY (ends))) & ZOHMZERKT 5

72 D)7 (methods)(Z @ [ FEx (means) ) 1I2x§ 2 HLDEE 72 +55

(16) Id. at 2131.

17) Id.

(18) Id. at 2132-2133.
(19) Id. at 2133.

(20) Id. at 2138.

(21) Id. at 2154.

236



[z T77—=—=, (D)7 )= ZANVF—ERAOKEDH 72757 7O —F &
(2) B REEFZOH 722 FE] (Gh)

WCHFL TV, HHER, BRLVGIBLWHELZRRT L2 L1072
CENTOWARV, #ROE A, BHPNIEER Cld % CERRIZE > CGE
HEENTWD, FHEOFMFIL, B, BELE 2o T2 RIS
Z R . T D% 2 % BUROEERIIISH T 2R 1T L A &\, (22
CAULKRE DB E OBEFIHGRIZ RS A0k & LT3N ICIEHETH %o
Bruen (3 OQHM 70t A2 RKDT WD L9 72, H LI, FHPTIIEEOSE
LOFRHI R AEABIER L T2 2% HIRE L 2 17 4UE % & 20 v (Bruen Tl A
DIzOICRET LR, 212, WD T LPEML T wifa. BT
. PR £ 7213 2 OHIRIC ED &9 % BARMGREISFEE L72h, 5 vid (B
%5 <) [EEDOETHIETT (longstanding historical practices)] |23 & DWW,
D EOWTHER L 2 U2 57 v 85312, & 0 BIRYI A S e il a2
L7236, BCHPnd, BROEIT4# L CEEE, RESNLFIRMBoMiEE &
DEINZHY B o TV E B, FhiiCu b HIRIZR LTy E % M3
2. (23)
Bruen iZ, ZFEXOYTORBOFFLHITHIZTL I LIITERW, ¥R 52
D& BHHNLEE SNBELRWHFRDPRIML TVEHNHE, L) bDiEolz,
Bruen DL, F#EIL Z OHPIIHEN, £ < OFHMIE L ER L HET L TV 5,

B. Dobbs and Abortion

BLEBOFEILLITDIN . 200KERHBIE, ZN5 EHARD EZNITEM
ENTVRWE L DRI BT, GRERERITTHEOENICEE LoREL S
ACE. ZOEITIE. FTINHOHBNIDOWTHHL, KIS, ThE50HBI%
T LTV R GE TR TV L. ATEREFHEZZEIET 2138 A LE
HIRDHERR 2 M2 5 2 7ot DFRAZ D W TR T 56

ZOHADENTdH 5 Roe v. Wade ®H 1, #F 50 FEMTROLIWHZEL &

(22) Id. at 2177 (Breyer, J., dissenting).

(23) Note that this procedure involves shifting levels of generality, beginning with
the general purpose of the provision, then shifting to specific historical practice
applied by analogy to current laws, and then finally to a balancing test distilled

from past practice.
(24) 410 U.S. 113 (1973).
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RER S TH S S, Harry Blackmun #:HE1x. 1973 £ = OFH OFEE
BEROBEH T, [HHiFnd Ol TGN 218, EOM T HIEF % ot A,
ZLCIOTF—H e 2 ECHEE DB 2EE%RHRLTV5 3 Lk~
7oo ZNUHTOHBNICS LD &, ARERESEIIEREREDS T T A /37 — DOHER]
EREL T B LGOI, 20 ) 2T 7T 4N =M, lkpshi
TOEDERDLENSEENE, LENT T T 7 TREmOT 2. SRERSHO
ST [T 743 —OHFNE, bIubh3 ) EZ % X512, % 14 BIEOMH
ANOBEHEEHIC L ZHIROMEITH LD HDTHI, &5\ T HIRHFE A T
L7259 12, BIBIEDOARIIHT 2HADOBRIZE O bDTHN, HIRE
TERDEDPOUMUOUSER L BET MM Th 5,

ARENR SR, BUFIC X 2 IERBHEOFS 2 E4LT 2B E LT, kD2 1
BTz SRR E T 2 ICONCEEEZE T, REDEGERET S
EV ) FIgE & RO T RFES R, T b DR ORE & BT 7%
NEOAGE LTOBBORETH 2, N DOFGEOFHIIC S L T&, ARER
TS O G EMEEHET B SR DIEREE IR L 7. IR, BUF
3t ZDEMIC L 2 FHHOPEZ BT 2 HERIX 2 Vo MRS 2 2B Tid,
B IR DR T 5 72O DA FMOPEEZ BT 2 2 L AT D, HIRS 3
BV Cld, BUFIXRHMEO R § 7213 2 T2 720U B il e R &, 3
TOHHME ST 5 LHTE S,

Roe IFH L VigFr e B ST L7z AREREEIRFIROBHED HOWTHE
SNzt £ D A4I1&. Planned Parenthood of Southeastern Pennsylvania
v. Casey ®9) TEHMERERIT, FHHRE2ETEAI) L E2 T, LA L. Roe
M HH 20 1%, ARERFEHROLSEIRIE Roe * FiERE L7z, BRI L2, 20O
ko ELERIE. 1 AOHFETIEAR < 3 AOHFEIHE CTHE L 72, Kennedy,
O’Conner, Souter ® 3 AOFKHETH 5, MHid. HMEORMEIZ L - Ty
ENize 15 3 NOFBERIZ. JRIEAAETT BRI RIS A3 2 HeAl 2 d i L ORa#

(25) Roe, 410 U.S. at 116.
(26) Id. at 152.

(27) Id. at 153.

(28) See id. at 164-66.
(29) 505 U.S. 833 (1992).
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END L) Roe D% T4 2 b DTH - 7275, Roe D 3 EFERLOHLA &
A AT RE L ALLREIBT A P &Lz ZOH LT A ME, s
HT BHERICARLICAEELRL T B0 %509 O TH S, Blackmun #FHHE &
Stevens HHE (&6 5 bR OIMAAER) 13, ATIEURPHEOMEF L IRGE
ENTWD I EICHEE L72AS, BigHEA L EH L oo T, REOMOZEETE
L7725 9, Y OFKHE-BIE, Roe #5222 E L, AHEIRILT A MzbeD
WTHEREEREZHLETHA ),

LFEFRIL. Roe DL % LFT 5 LT, AREERE LOBHROHFHIZOWTOH
B L SEBHRE (stare decisis) IZKHLL TV b, THOORIUZD D&,
IR AT REBI M RN IR & 44T S8 2 W OWER % SR EIFR LS RE L C
V5 &) Roe DREAMHIN 2 L7z L LR R, [BUfF OHHI2k
D ZOPME T $REIIIIA: ’&ﬁ?ﬂ%uﬁ'&ﬁ’ . B OMEINET 2 — - Tt A4H
Lo THRESNZ AHOFHICETELTWSGD & LT, 3BT 7Tu—
FEREMTED L LTHELZ, RAERE, [RULEHOFE L, HOBUHID,
HEAFAT R 2 R R O HiE % K 2 LW OAT  FICE-E R EE L 42 5 BIRRR
A LTS E WD) RO 720 OfiiE 72 323 (a shorthand for the conclusion) T
HH]CY EFAL 72,

ZNH 6 304K, T T RRESEMS L3 AOARERSEEHEICL o
T REEDO/NT Y AHDZEALL, ) NF VRSB N7EFI27% D) . Roberts ¢
B % POICELDIRICIE 720 Casey & Roe HSfat§Ic#iL T2 2 Lixio H
WL TH o725, ZOEPEDORETHENT D0, /2. TR0
BIASERIE SN DO, UL ETHIETIE b o 720 RTFIROH L WL EIR
iZ. Dobbs v. Jackson Women’s Health Organization ®2) THiisa% 12 5 %% L
5ET, LALLM EEL o7

Alito B EOHEEERIL, GREFEZIIEERPIMICEE LORELZ G2 TEDS
. ATHIRPHEOBBIZAEED T A MIGE) LWV LD TH o7z, L7k o
T BHZ AL, GRS LS OEMIC» %) EEZ B HiEIT0d 5 0»

(30) Id. at 874.
(31) Id. at 877.
(32) 142 S. Ct. 2228 (2023).
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Dl HHIRG EETH D, GREREROSITIE. % 20 2 ERDSEORESR &
EARICIRE L, [#5d % B H (ordered liberty) | (HHZ&4&% EWT %) 04T
RGBEHETHDHPITHEEEZRK - 720 Alito (X, 20 50 EE E THIICN ¥ 2 &L
DR OETIIAEEE T, PitiTRVE, HELOJUIRE S, 5 14 BIEDH
EINIZBEETE 2, 12 A EDIMNIITROBR R & b i &2 21k LT/,

Alito BHE DR TIZ, ATz d 2 AHoOBE0—E LTz s hizb
IFTH v, Alito 12 L E, [HIRFHEDOMEFIAS, Roe X Casey 23K L 7-FH 4
TERO S NHER L HREICIX B SN B & &1L, MDD TV D, Fiffiid, Roe
A VAR 7 4 4y (potential life) ] LN, COFRRTHFON WL HHEN [F72
FEHE L T 722 A (unborn human being)] LIRS D FHKIESTLHDTH 5
573, (33

FHEHFTIE £ 72, Casey THEREIRSHOMEIL L 725EBd k% g L7z, Alito
\2 &1L, Roe % Plessy v. Ferguson 127225 2 C., [Roe b $7-. Hrsh/-#
DHMS ., AREEE L H22 5EEHATY]CY 720 ZN LR P 5%
DEREIIEHTH o720 Mid. Roe IREN 7O LA Z[E L, AREELEOLE.
JEESE L SEBNAT ST L 2\ E L 720 O FEETIL, Casey 13 Roe D
R 2 BEE L. o772 BIOBE R HRARIGD2, & 512 Alito 13, Casey DAH 7%
BT A MIEMTATETH ). FHE0 L OIREND 5 & ik_7z, FEEERIE
L7z, R MBI SN O OHPUZBMAIIHHAIZ T E 2 S DITHFAEL 2\
EHT L 7ze /2B SREO W R 2 HHAI LT B bOEE ML T&
7ol ) FIRAEINZ S LD Twa & L CRITZZ. Alito id F72. SRERER
D Z OHPDFERMMEFN B D MO FIB % R & 53 & v ) FiRE R, Hif
OMEMIC OV TOMBEO A HA L. B L7,

BELEEERIE 2 OFE L Tw5b, Kavanaugh #H)E 1L, RO SH
FBNHED T2 TIFT DN — LV THLEMMENETHL & LHD b, Roe b
Casey % B RPLUTTR RGO 720 PRIT. BEERLFEHIZOWTEE LOREE
B2 T o MG B s 8w L EEA L, F/2. BHSEETH
BN THHEZ ST 2 72DICERRITT A 2 & % P E51E L TW BN 5

(33) Id.
(34) Id. at 2265.
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CERTERVERIZTEL 22
FEER ORI [FFH L 72 Roberts BREFRHE X, MATH &b &% kT
W2, bbb, BESHITEFETE S X ) I12% 5 UEOFIRIZOWT, H
MOBIBESEEE 20 ) 20w MEOA T SRERGRIHN§T2 2 & 22
trlak 7o, Wid. 20 &) PSR EO—ME AR E T AHFHAICBNTO
VBEROHBEET I ERERLIZEAS D iEo T, Roe & Casey % 5845127
T EIEmb S o7z,
3ADY NFNVIROFHE 13 L 720 Breyer FHIEIX, I OHHRATL DT
SR Z BBERD X Wz,

FRAE SN A EHEOIEH LS ED L) b THIL, 4 HOHHR
BH7HTOLEOOREIL, WHEOMER &, HETFE &ﬁE&Lf@ﬂu
HHEINT B 2 L THEW RV, BEH F THREREIE. FENOILIRIC
I L 72 EAs, (AW ZHEHPANT) F &0 ZET D, %Lf%dﬂﬂ%fﬁﬁm
NEZ—ESEDL LI BHOLWLERIIOVT, B TRETELZ LR
BE L Tya7z, 3%

Wiz F 7z, FEERDPT Y VTV XLUMRELTNB I e 2 L <A L7z,

DF Y SRIROFGE & L. 21 O bbb NS 14 151E %
HHEZ LR L L) ICEHIRTNE RS2V EV) T ETHE, TLTER

SHRDPBE AR L TNDI L TLH D, ARERETIOMEL &7
LERHHOFLIH S DO HFEL T o720 THIUX, FA7-BHBHET
CHfFST I LIETERV, LVEGWIIEREZY Tus s 747 54
v (R RIS B HERD) % . 4 1415 EA BT 2 HIHO— 3T 5 L HfF L
BolzDTHIUR, ZOMIIIHEIEL ZVE W) 2 &2k b, (30

% L C. Breyer H ¥ B34 14 5 IEASE L 72 1 E, HEIC I3 3850 b BUARY
BRIEWRICH 2L BRBOSN TR0 6, FfiAZEEEnTnw/ize LT
BELAREZLETERV EBN,

(35) Id. at 2317.
(36) Id. at 2324.
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C.SFFA 777 —RTF4 7T - T3>

KRENIDEHE I EO—H L L TROSN/-EE LTHE - 72205, ZIUTIEREN
AL DO RIHGE L 72 BIALEEG DA LT 5 160 E R Lo 724 H T Y,
NERFEIZREDOENZ 55 LT\ b KETERANIEE. A, FHERGIZBW
THMIENE E Y HTTWDe UNTIVIRIE, BIFFIZAA L BADTY; % 75
(2 AEET I OMBEICHLT REZLEERZ Do ZNHDTHT T AE—KIZT
Tr=xTAT T YarEHINTWS, BFRIZINSDO 7T 7T 20t
L. BUF T RTOPREIZBWTAMEE TR T 5 X ) ROTW 5,

1970 FFEHD 5. £ K ORFPANENDEIRER OFEDOHI G E LT /2do0 T
07T AEFITTE, GRERSRIE. ZOMEEZR 720 O00HpZ T L
TWwde B0 4ELLEIZhIzo To REDVFEDEHIER D 57201213, 7+ — 5 il
(—EDNFEZZT 2RI L CAFEED D) IFEETITR VDS, HAD AFEILHE
BHLZEHEO—RE LTEBEIN) DLV ) V= VL L TV, 2OV —V
&, 1978 4. University of California v. Bakke D |23k L, D%, 2003 4F
o Grutter v. Bollinger ®®) | 2003 4E® Gratz v. Bollinger (3% | 2013 4 & 2016
£ Fisher v. University of Texas at Austin(Fisher 1(40) | Fisher IT(*1) ) T
ANz,

INLOHPETRCTERETRE Lz b T ¥ TRHEHEIMEA L7z 3 A0EH
Elid, GRERSHET S HI0E RTFWZAIISEES, 3 L WEHE B RT
IROFHNE & —H12 7 o T, Students for Fair Admissions, Inc. v. President &
Fellows of Harvard College (“SFFA”) *2) ¢, #n T ToOHBIZ—F L1z 2O
FHTEREREEIL, N—N— FREOAFERITO T 5, BLIO/ =27
0 F A FREF v NV VIO NFERIRT T 7T L% 5 EHIMT L. Grutter &
Fisher I, Fisher I1 % HE L (/R TIZ WA BTHGE T L2

Roberts BREHHIE 1 6 AORTFIRZMAEL, PEREOLELD ML L%D

(37) 438 U.S. 265 (1978).

(38) 539 U.S. 306 (2003).

(39) 539 U.S. 244 (2003).

(40) 570 U.S. 297 (2013) (Fisher I).
(41) 136 S. Ct. 2198 (2016) (Fisher II);
(42) 143 S. Ct. 2141 (2023).

242



[z T77—=—=, (D)7 )= ZANVF—ERAOKEDH 72757 7O —F &
(2) B REEFZOH 722 FE] (Gh)

H ) (core purpose) | HBUFIC & 5 NFEZER % #%4 S, [ AFEZR %8BR3 %
(eliminating) £ \»9 Z &1, AEEFZTRTHELTEVH) 2 ETHD @) Lig
T 7ze [EEDRD L PHEBEOFINE, FIEERE L THONS 2 BEBEORE
IR 20U 5 [ v ARERERORBETR, [Eb50 7077 A
b, NEAHT S 2 L &2 IESLT 5720 O IR Ak o 72l 7B 2 HiY &
Wz 3, DRICEEN R HECTAELEH L, NMEWAT LAY 1 ThEHR,
RO D 2 FHIE B %355, end point) 1E L T ] 72w, 49 20> X9 BT
Jid, BB BT AT RCDT 77 =747 - Trvar&ffEdesrl L
HRYT 5,
#H9 &L, Roberts BEHHIEDS. B E 7 o 72 ARERLELLTH P45
BEDOELDOF ) VFNVOEFEEH L TWARWI &£ TH S, Thomas FHHE D
. ANEEN A SRS 2FEE L)V F VA ELTH#EL, [VWbWwb T
T7=RTAT - Tryaredd, MEIS LD HLWRIEDZEG] 75 [TE
B 508 (BE9 pernicious effects) | % KIT L. [AREEFECTHEIEINT] WA
L) RUBARD R L7z, U0 i, FEFIRAE O S50 % illE L 72k s, md
A h, BACUIGRE L) ORFEZEHNE LS OF@EEZWRLIzZEWV ) H
FLMEEDLRINE RS Lh o7
Sotomayor HHEDO KM ERIX, 777747 -T2 arR[H5W5
NEREREFOT N TOFEDHERZOTEITHILL, REX Y /3B
JANEOSHMEZMESETE WD L ERL, MOSETHRN, K.
FEERD [REMNZE & LT RRORBTH 2HE BT, AMEROR
PEEE S HITROR TS U L BRL 720 fhd, (RS R OB 4 8
RHELTEDZ L E W) L < {57z [ABRIC Jackson HHIE b, HEE
BRKERZIZBT 2 NEOBEICHE OS> TWD EFIRL 7,
KREIOTROMEE, 5. FEHIE. KBS (Gulf-sized) ATEIC L 2%

(43) Id. at 2161.

(44) Id. at 2162 (internal quotation marks omitted).
(45) Id. at 2175.

(46) Id. at 2177 (Thomas, J., concurring).

(47) Id.

(48) Id. at 2226.

(49) Id. at 2263.
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EVPHFEL TV D, TOL) REEITHECEEIAETNIZD OEZH, 1R
FRTCAHEITRTHANTELZ LIIMEV RV, 29 LKEN WD
FTOMCBRD . CORRLZED, BEOHEOVLEOTHL [HHOH
(self-evident)| TH 2 [TRTHOANFFEIIESN TS| 2FEHTET
WRWI LI LRV, LA L, SH, BEERE, /—AHaT A+
K% (UNC) 23 L T 5 & 9 &S AFHERIK 7077 L% (B
PR, HaFEH, T L TERMELE-BILE->TH, RO A TH o7
L9 ) EATHRERBIRTIE %, T LAZEOHEDERIZEE L 75T
W L HIHE L 72, (50)

Froo L, W SHERPMNMEPELEANIZT AN T2 T, E

B 2O BBEER T 5720 0FBELEN 2T T EEZ-0TH S,

IV. &&5m

HIER T~z &HIBNL, VI I IRFI % HIANEDS I L Tz fRSF
IROBINE R FE L, KOMER 2 RBBINEL, 777 —~T47 - Torvar
FHETAILEAESCFRLTE, 209 b 200HHM4TIE, HHFTHIAY Y
F)XRZH EDWTHRE T L2 3OHOHEMT, ARERE BRI 2R
RAECHHMTICBN T, F) IS X a5 E\AL .

FHIFTN Tl b IRsri 2 3 ADH|E (Clarence Thomas, Samuel Alito, and Neil
Gorsuch) i3, EFICHE Y 27205, RTFMLZBIGTE 2 BRT L7200—/&,
FIERBERETER L2972, ZOHMOEE I LT, ARERSHKD 3 ADY
~'F )Lk (Sonia Sotomayor, Elena Kagan, and Ketanji Jackson) i33&#1§ % 72
590 Lo T, SHOBREREROF ML, £ STl 3 Ao
£R5FIk (John Roberts, Brett Kavanaugh, and Amy Barrett) |2 & - Tt 5t
B85, WHDVERERSHEOHGIZ EORERE L, RHEIIOAVERL
ESNTEXLFEEEZ EORE, BT LI L2 BETINIRESCLELGEND A
Do UNRFVIRGHAT 27201213, LT, INs 3 AOEHED ) b5 &

(50) Id. (Jackson, J., dissenting).
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b2 AL LD,

TFIROBHE ORFIT B . BEREREHICES L EEF LT ERTFRE
Nb, Lo T, ARERESEDS S SIZYRIVARHR, HEHWIELRELH
B AR S E T2, TEDL 225 L) ICE8bND, 55 A, HHEIF
EOFMHT—EH L TP IZHITS 52 213z, BCERICVS ) bIEHE
ELTORBEEZLBHED VD, FRIZOWTHEET 2 2 I3 TE WA, B
DL A, AREREHIID R EDEGHI0FMIZ. 2L TBELZENLD
b BV, SRV ER MRS L Bbhd,

(BIER 5E HE—HR  haEiisdR)
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